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James Hardie and AZEK to Combine Creating a Leading Building 
Products Growth Platform 

 
Combines World-Class Talent with Shared Cultures Focused on Providing Winning 

Solutions Across the Customer Value Chain  
 

Unites Highly Complementary Offerings of Leading Exterior Brands and Significantly 
Expands James Hardie’s Total Addressable Market 

 
Expected to Accelerate James Hardie’s Revenue Growth Trajectory and Generate at 
Least $350 Million of Additional Annual Adjusted EBITDA from Synergies when Fully 

Realized 
 
Expected to be Accretive to James Hardie’s Cash Earnings Per Share in First Full Fiscal 

Year After Closing 
 

Combined Company’s Compelling Value Proposition, Increased Scale, Significant 
Runway for Enhanced Financial Growth and Two Major Global Listings Unlocks Potential 

for Valuation Uplift 
 
Companies to Host Investor Conference Call Today, March 24, 2025 at 9:00am Australian 

Eastern Daylight Time / March 23, 2025 at 6:00pm U.S. Eastern Time  
 

 
SYDNEY and CHICAGO, March 24, 2025 – James Hardie Industries plc (ASX / NYSE: JHX) 
(“James Hardie” or the “Company”), a leader in providing high-performance, low-maintenance 
building products and solutions, and The AZEK Company Inc. (NYSE: AZEK) (“AZEK”), a 
leading manufacturer of high-performance, low-maintenance and environmentally sustainable 
outdoor living products, today announced entry into a definitive agreement (the “Agreement”) 
under which James Hardie will acquire AZEK for a combination of cash and James Hardie 
shares with a total transaction value of $8.75 billion, including AZEK’s net debt of approximately 
$386 million as of December 31, 2024.  
 
Under the terms of the Agreement, AZEK shareholders will receive $26.45 in cash and 1.0340 
ordinary shares of James Hardie to be listed on the New York Stock Exchange (NYSE) for each 
share of AZEK common stock they own. The stock and cash consideration represents a total 
per share value of $56.88, based on the closing stock price of AU$46.80 per share of James 
Hardie’s CHESS Depositary Interest (CDI) listing on the Australian Securities Exchange (ASX) 
on March 21, 2025, which is a 26% premium to AZEK’s volume-weighted average price (VWAP) 
over the 30 trading days prior to March 21, 2025 and a 21% premium to AZEK’s VWAP over the 
60 trading days prior to March 21, 2025. Upon completion of the transaction, James Hardie and 
AZEK shareholders are expected to own approximately 74% and 26%, respectively, of the 
combined company. Following the closing of the transaction, James Hardie’s ordinary shares 
will be listed on the NYSE and James Hardie is expected to be eligible for broader index 
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inclusion in the U.S. in the future. James Hardie will maintain its current CDI listing and index 
inclusion on the ASX.  
 
The combination of James Hardie and AZEK will create a leading exterior and outdoor living 
building products growth platform with efficient scale and profitability supported by leading 
brands driving material conversion. By bringing together highly complementary products that 
span siding, exterior trim, decking, railing and pergolas, the combined company will offer a 
comprehensive and innovative material replacement solution to homeowners, customers and 
contractors. 
 
“This combination with AZEK is an extraordinary opportunity to accelerate our growth strategy, 
deliver enhanced and differentiated solutions to our customers and drive shareholder value,” 
said Aaron Erter, James Hardie CEO. “We are uniting two highly complementary companies 
with large material conversion opportunities and shared cultures centered around providing 
winning solutions to our customers and contractors. Together, we will be well positioned to drive 
sustained above market growth as a leader across attractive categories for the exterior of the 
home. The consumer journeys for siding and decking often overlap and both companies have 
excelled at demand creation for the homeowner and innovative products and solutions for the 
contractor. Additionally, given the substantial opportunity to drive synergies and James Hardie 
and AZEK’s shared discipline around operational efficiency, we expect to significantly enhance 
the combined company’s profitability and cash flow. On behalf of the entire James Hardie team, 
I look forward to welcoming the talented AZEK team to the James Hardie family and together 
extending our track record of success.” 

 
“Over AZEK’s more than 40-year history, we have made strategic investments in innovation, 
capabilities and talent, driving sustained above-market growth with our industry-leading brands, 
including TimberTech and AZEK Exteriors, and delivering an attractive margin profile with 
significant opportunities for expansion ahead. Building upon our proven track record of success, 
today marks an exciting start to the next phase of AZEK’s journey to further accelerate growth 
and material conversion,” said AZEK CEO, Jesse Singh. “Together with James Hardie, we are 
delivering value to AZEK shareholders and providing them meaningful participation in the long-
term secular and financial growth opportunities created by the combined company. We are 
bringing together two customer-centric organizations with a shared commitment to innovation 
and building a better, more sustainable and resilient future, and we are excited about the 
opportunities ahead.” 
 
Compelling Strategic and Financial Benefits 
 

• Creates a leading exterior and outdoor living growth platform: The transaction 
brings together two high-growth companies with complementary product offerings across 
major categories on the exterior of the home. James Hardie’s and AZEK’s brands benefit 
from efficiencies of scale and innovative products and, when combined, will create a 
compelling proposition across the customer value chain. The addition of AZEK, which 
has averaged more than 15% net sales growth in its residential business segment over 
the last seven years, will materially enhance James Hardie’s top-line growth trajectory. 
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As a result of the combination, over the next five years, the annual growth rates of 
James Hardie’s net sales and adjusted EBITDA are expected to accelerate by more than 
250 basis points and 300 basis points, respectively.  
 

• Accelerates material conversion-led growth: Both companies have a long history of 
material conversion-led growth; each offering products with compelling aesthetics and 
durability. The combined company will increase its total addressable market in North 
America to $23 billion and have a meaningful opportunity to drive accelerated material 
conversion across its combined product offering. 
 

• Provides customers a comprehensive solution of sustainable exterior and outdoor 

living brands: Together, James Hardie and AZEK provide a full-wrap and 

complementary solution for the exterior of the home, offering beautiful, resilient, fire, pest 

and weather resistant products that are easy to install with reduced maintenance and 

lower lifecycle costs. The combination will allow James Hardie to deliver significant 

benefits to all of its partners throughout the customer value chain.  

 

• Delivers best-in-class financial profile: The combination of James Hardie and AZEK 
creates a company with an accelerated growth rate, peer-leading profitability and robust 
cash generation. In the 12-month period ended December 31, 2024, James Hardie and 
AZEK generated $5.9 billion in net sales, more than $1.8 billion in adjusted EBITDA and 
adjusted EBITDA margin of 31%, on a combined company basis and including the total 
expected run-rate benefit of synergies. The transaction is also expected to be accretive 
to James Hardie’s cash earnings per share1 in the first full fiscal year after the closing of 
the transaction. Once run-rate cost synergies are achieved, the combined company is 
expected to generate robust annual free cash flow of greater than $1 billion, which 
James Hardie intends to use to support organic growth, deleverage and fund ongoing 
share repurchases. Further, the transaction delivers return on invested capital (“ROIC”2) 
in excess of James Hardie’s cost of capital within the medium term. James Hardie plans 
to execute up to $500 million of share repurchases in the 12 months after the closing of 
the transaction. At close, pro forma leverage is expected to be ~2.8x net debt to LTM 
adjusted EBITDA. James Hardie is targeting a leverage ratio below 2.0x net debt to LTM 
adjusted EBITDA, inclusive of share repurchases, by the end of the second full fiscal 
year after the closing of the transaction. The combined business is also well positioned 
for a valuation uplift as a leading growth platform in building products with a 
strengthened financial profile, and greater global institutional investor relevance through 
two major stock exchange listings. 
 

 
1 Cash earnings per share represents net income excluding non-cash charges for amortization of 
intangibles, financing fees, stock-based compensation, and associated taxes, divided by the fully diluted 
number of shares outstanding 
2 Post-tax EBITA including synergies, divided by invested capital including equity purchase price, 
assumed net debt adjusted for investment in working capital, growth capital expenditure and costs to 
achieve synergies 
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• Unlocks significant value through cost and commercial synergies: Through at least 
$125 million of cost synergies and $500 million of commercial synergies, James Hardie 
expects to achieve at least $350 million of additional annual adjusted EBITDA. The full 
run-rate impact of cost and commercial synergies is expected to be realized three and 
five years post the closing of the transaction, respectively. The commercial synergies are 
underpinned by significant wallet share opportunities with each company’s existing 
contractor network and customer base, as well as through enhanced offerings and a 
national footprint across North America. As a result, the Company believes there could 
be meaningful upside to the commercial synergies.  

 
Governance and Leadership 
 
James Hardie CEO Aaron Erter will serve as Chief Executive Officer, and James Hardie CFO 
Rachel Wilson will serve as Chief Financial Officer, of the combined company.  
 
Upon the closing of the transaction, Howard Heckes, Gary Hendrickson and Jesse Singh will 
join James Hardie’s Board of Directors.  
 
Transaction Details 
 
The boards of directors of both James Hardie and AZEK have each unanimously approved the 
transaction. The transaction is currently anticipated to close in the second half of calendar year 
2025 and is subject to customary closing conditions, regulatory approvals and AZEK 
shareholder approval. A vote by James Hardie shareholders is not required for James Hardie to 
issue shares in connection with the transaction. 
 
James Hardie intends to fund the cash portion of the transaction through debt financing and has 
secured a fully committed bridge financing facility led by Bank of America and Jefferies LLC. 
 
James Hardie and AZEK Full Year 2025 Guidance  
 
James Hardie today reaffirmed its fiscal year 2025 guidance provided on November 13, 2024, 
for North American volume and EBIT Margin, as well as Adjusted Net Income, not including any 
acquisition related costs.  
 
AZEK also reaffirmed all elements of its full-year fiscal 2025 and second quarter of fiscal 2025 
outlook provided on February 4, 2025. 
 
Advisors 
 
Jefferies LLC is serving as lead financial advisor, and BofA Securities is serving as co-advisor, 
to James Hardie. Skadden, Arps, Slate, Meagher & Flom LLP, Arthur Cox LLP and Gilbert + 
Tobin are serving as legal counsel to James Hardie.  
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Goldman Sachs is serving as financial advisor to AZEK, and Wachtell, Lipton, Rosen & Katz is 
serving as its legal counsel. 
 

Conference Call and Webcast  
 
James Hardie and AZEK leadership will host a conference call and online webcast at 9:00am 
Australian Eastern Daylight Time on Monday, March 24, 2025 / 6:00pm U.S. Eastern Time on 
Sunday, March 23, 2025 to discuss the transaction. Interested U.S. parties may call 1-800-451-
7724, international participants should call 1-785-424-1116 and Australia participants should call 
180-014-4837. All participants should use the access code: 29082. Please dial in at least 10 
minutes before the call start time to ensure that you are connected to the call and to register 
your name and company.  
 
Those who wish to listen to the live conference call and view the accompanying presentation 
slides should visit the Events & Presentations tab of the Investor Relations section of James 
Hardie’s website at https://ir.jameshardie.com.au/ or AZEK’s website at 
https://investors.azekco.com/overview/default.aspx. The press release and presentation slides 
for the call will be posted to the Investor Relations section of each company’s website prior to 
the call. 
 
A replay of the webcast can also be accessed via the Investor Relations section of each 
company’s website. 
 
About James Hardie 
 
James Hardie Industries plc is the world’s #1 producer and marketer of high-performance fiber 
cement and fiber gypsum building solutions. We market our fiber cement products and systems 
under the Hardie™ brand, such as Hardie® Plank, Hardie® Panel, Hardie® Trim, Hardie® 
Backer, Hardie® Artisan Siding, Hardie™ Architectural Collection, and other brand names such 
as Cemboard®, Prevail®, Scyon®, Linea® and Hardie™ Oblique™ cladding. We are also a 
market leader in the European premium timber frame and dry lining business, especially in 
Germany, Switzerland and Denmark. We market our fiber gypsum and cement-bonded boards 
under the fermacell® brand and our fire-protection boards under the AESTUVER® brand. 
James Hardie Industries plc is a limited liability company incorporated in Ireland with its 
registered office at 1st Floor, Block A, One Park Place, Upper Hatch Street, Dublin 2, D02 FD79, 
Ireland. 
 
About The AZEK® Company 
 
The AZEK Company Inc. (NYSE: AZEK) is the industry-leading designer and manufacturer of 
beautiful, low maintenance and environmentally sustainable outdoor living products, including 
TimberTech® decking and railing, Versatex® and AZEK® Trim, and StruXure® pergolas. 
Consistently awarded and recognized as the market leader in innovation, quality, aesthetics and 
sustainability, our products are made from up to 85% recycled material and primarily replace 
wood on the outside of homes, providing a long-lasting, eco-friendly, and stylish solution to 
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consumers. Leveraging the talents of its approximately 2,000 employees and the strength of 
relationships across its value chain, The AZEK Company is committed to accelerating the use of 
recycled material in the manufacturing of its innovative products, keeping hundreds of millions of 
pounds of waste and scrap out of landfills each year, and revolutionizing the industry to create a 
more sustainable future. The AZEK Company has recently been named one of America’s Most 
Responsible Companies by Newsweek, a Top Workplace by the Chicago Tribune and U.S. 
News and World Report, one of Barron’s 100 Most Sustainable U.S. Companies, one of TIME’s 
World’s Best Companies in Sustainable Growth for 2025, and celebrated in Fast Company’s 
2024 Brands That Matter list, where TimberTech was highlighted as a benchmark brand. 
Headquartered in Chicago, Illinois, the company operates manufacturing and recycling facilities 
in Ohio, Pennsylvania, Idaho, Georgia, Nevada, New Jersey, Michigan, Minnesota and Texas. 
 
Cautionary Disclosure Regarding Forward-Looking Statements  
 
Statements in this communication, including statements regarding the proposed acquisition of 
The AZEK Company Inc. (“AZEK”) by James Hardie Industries plc (“JHX”), that are not historical 
facts are “forward-looking statements” within the meaning of Section 27A of the Securities Act of 
1933, as amended, and Rule 175 promulgated thereunder, and Section 21E of the Securities 
Exchange Act of 1934, as amended, and Rule 3b-6 promulgated thereunder, which statements 
involve inherent risks and uncertainties and are made pursuant to the safe harbor provisions of 
the Private Securities Litigation Reform Act of 1995. 
 
Examples of forward-looking statements include statements about the anticipated benefits of the 
proposed transaction between JHX and AZEK (the “Transaction”), including estimated 
synergies, and the expected timing of completion of the Transaction; statements about the 
Company’s future performance; and statements regarding the Company’s plans, objectives or 
goals. Words such as “believe,” “anticipate,” “plan,” “expect,” “intend,” “target,” “estimate,” 
“project,” “predict,” “trend,” “forecast,” “guideline,” “aim,” “objective,” “will,” “should,” “could,” 
“likely,” “continue,” “may,” “objective,” “outlook” and similar expressions may identify forward-
looking statements but are not the exclusive means of identifying such statements. Investors are 
cautioned not to place undue reliance on forward-looking statements. 
 
Forward-looking statements of JHX and AZEK, respectively, are based on the current 
expectations, estimates and assumptions of JHX and AZEK, respectively, and, because 
forward-looking statements address future results, events and conditions, they, by their very 
nature, involve inherent risks and uncertainties, many of which are unforeseeable and beyond 
the control of JHX or AZEK. Such known and unknown risks, uncertainties and other factors 
may cause actual results, performance or other achievements to differ materially from the 
anticipated results, performance or achievements expressed, projected or implied by forward-
looking statements. These factors include risks and uncertainties relating to the Transaction, 
including, but not limited to, the possibility that required regulatory approvals for the Transaction 
or approval of the Transaction by AZEK’s stockholders and other conditions to closing are not 
received or satisfied on a timely basis or at all; the possible occurrence of events that may give 
rise to a right of either or both of JHX and AZEK to terminate the merger agreement providing 
for the Transaction; possible negative effects of the announcement or the consummation of the 
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Transaction on the market price of JHX’s and/or AZEK’s shares and/or on their respective 
businesses, financial conditions, results of operations and financial performance; uncertainties 
as to access to financing (including financing for the Transaction) on a timely basis and on 
reasonable terms; the impact of the additional indebtedness the Company would incur in 
connection with the Transaction; risks relating to the value of the JHX shares to be issued in the 
Transaction and the contemplated listing arrangements for JHX shares and depositary interests 
following the Transaction; risks relating to significant transaction costs and/or unknown liabilities; 
the possibility that the anticipated synergies and other benefits from the Transaction cannot be 
realized in full or at all or may take longer to realize than expected; risks associated with 
contracts containing consent and/or other provisions that may be triggered by the Transaction; 
risks associated with Transaction-related litigation; the possibility that costs or difficulties related 
to the integration of JHX’s and AZEK’s businesses will be greater than expected; the risk that 
the Transaction and its announcement could have an adverse effect on the parties’ relationships 
with its and their employees and other business partners, including suppliers and customers; 
the potential for the Transaction to divert the time and attention of management from ongoing 
business operations; the potential for contractual restrictions under the merger agreement 
providing for the Transaction to adversely affect the parties’ ability to pursue other business 
opportunities or strategic transactions; the risk of other Transaction related disruptions to the 
businesses, including business plans and operations, of JHX and AZEK; and the possibility that, 
as a result of the Transaction or otherwise, JHX could lose its foreign private issuer status and 
be required to bear the costs and expenses related to full compliance with rules and regulations 
that apply to U.S. domestic issuers. There can be no assurance that the Transaction will in fact 
be consummated in the manner described or at all. 
 
Additional important factors relating to JHX that could cause actual results to differ materially 
from those reflected in forward-looking statements include, but are not limited to, the risks and 
uncertainties described in Section 3 “Risk Factors” in JHX’s Annual Report on Form 20-F for the 
fiscal year ended March 31, 2024 (the “JHX 2024 Annual Report”); changes in general 
economic, political, governmental and business conditions globally and in the countries in which 
JHX does business; changes in interest rates; changes in inflation rates; changes in exchange 
rates; the level of construction generally; changes in cement demand and prices; changes in 
raw material and energy prices; and changes in business strategy. Additional important factors 
relating to AZEK that could cause actual results to differ materially from those reflected in 
forward-looking statements include, but are not limited to, the risks and uncertainties described 
in AZEK’s Annual Reports on Form 10-K and Form 10-K/A, Quarterly Reports on Form 10-Q 
and in its other filings with the U.S. Securities and Exchange Commission (the “SEC”). 
 
These factors are not necessarily all of the factors that could cause JHX’s, AZEK’s or the 
combined company’s actual results, performance or achievements to differ materially from those 
expressed in or implied by any of the forward-looking statements. Other factors, including 
unknown or unpredictable factors, could also harm JHX’s, AZEK’s or the combined company’s 
results. 
 
The foregoing discussion of risks and uncertainties is not exhaustive; other risks and 
uncertainties may cause actual results to differ materially from those referenced in any forward-
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looking statements. All forward-looking statements attributable to JHX, AZEK or the combined 
company, or persons acting on JHX’s or AZEK’s behalf, are expressly qualified in their entirety 
by the cautionary statements set forth above. Forward-looking statements in this communication 
speak only as of the date of this communication and are statements of then current expectations 
concerning future results, events and conditions. Neither JHX nor AZEK assumes any obligation 
to update any forward-looking statements or information except as required by law. If JHX or 
AZEK updates one or more forward-looking statements, no inference should be drawn that JHX 
or AZEK will make additional updates with respect to those or other forward-looking statements. 
Further information regarding JHX, AZEK and factors that could affect the forward-looking 
statements contained herein can be found in the JHX 2024 Annual Report and in other 
documents filed or furnished by JHX with the SEC and in AZEK’s Annual Report on Form 10-K 
for the fiscal year ended September 30, 2024, and in its other documents filed or furnished with 
the SEC. 
 
Important Information and Where to Find It 
 
In connection with the proposed transaction between JHX and AZEK, JHX will file with the SEC 
a registration statement on Form F-4, which will include a proxy statement of AZEK that also 
serves as a prospectus of JHX (the “proxy statement/prospectus”), and each party will file other 
documents regarding the proposed transaction with the SEC. Investors and security holders are 
urged to read the proxy statement/prospectus and other relevant documents filed with the SEC 
when they become available, because they contain or will contain important information. The 
definitive proxy statement/prospectus will be sent to AZEK’s stockholders. Investors and 
security holders may obtain free copies of the registration statement and the proxy 
statement/prospectus (when they become available) and other documents that are filed or will 
be filed with the SEC by JHX or AZEK through the SEC’s website at https://www.sec.gov. 
Copies of documents filed with the SEC by JHX will be available from JHX free of charge on 
JHX’s website at ir.jameshardie.com.au or upon request submitted to JHX by e mail addressed 
to investor.relations@jameshardie.com.au. Copies of documents filed with the SEC by AZEK 
will be available from AZEK free of charge on AZEK’s website at investors.azekco.com or upon 
request submitted to AZEK by mail addressed to The AZEK Company Inc., Attention: Corporate 
Secretary, 1330 W Fulton Street #350, Chicago, Illinois 60607. The information included on, or 
accessible through, JHX’s or AZEK’s website is not incorporated by reference into this 
communication. 
 
Participants in the Solicitation 
 
JHX and certain of its directors, executive officers and other employees, and AZEK and its 
directors and certain of AZEK’s executive officers and other employees, may be deemed to be 
participants in the solicitation of proxies in connection with the proposed transaction. Information 
about JHX’s directors and executive officers is contained in “Section 1—Directors, Senior 
Management and Employees” in JHX’s Annual Report on Form 20-F for the fiscal year ended 
March 31, 2024, filed with the SEC on May 20, 2024; in Exhibit 99.7 to JHX’s report on Form 6 
K furnished to the SEC on May 21, 2024; in Exhibits 99.6 through 99.13 to JHX’s report on 
Form 6 K furnished to the SEC on June 21, 2024; in Exhibit 99.2 to JHX’s report on Form 6 K 
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furnished to the SEC on July 12, 2024; in Exhibit 99.6 to JHX’s report on Form 6 K furnished to 
the SEC on August 13, 2024; in Exhibit 99.11 to JHX’s report on Form 6 K furnished to the SEC 
on August 23, 2024; in Exhibits 99.5 through 99.13 to JHX’s report on Form 6 K furnished to the 
SEC on September 20, 2024; in Exhibits 99.4 through 99.12 to JHX’s report on Form 6 K 
furnished to the SEC on December 20, 2024; and in other documents subsequently filed or 
furnished by JHX with the SEC. Information about AZEK’s directors and executive officers is 
contained in “Nominees for Director,” “Proposal No. 1—Election of Directors,” “Corporate 
Governance,” “Executive Officers,” “Compensation Discussion and Analysis,” “2024 CEO Pay 
Ratio Disclosure,” “Pay-Versus-Performance,” “Security Ownership of Certain Beneficial Owners 
and Management and Related Stockholder Matters” and “Related Person Transactions” in 
AZEK’s definitive proxy statement in connection with its 2025 annual meeting of stockholders, 
filed with the SEC on January 13, 2025; in AZEK’s Current Report on Form 8 K (Amendment 
No. 1) filed with the SEC on January 24, 2025; in the Form 3 and Form 4 statements of 
beneficial ownership and statements of changes in beneficial ownership filed with the SEC by 
AZEK’s directors and executive officers; and in other documents subsequently filed or furnished 
by AZEK with the SEC. Additional information regarding ownership of AZEK’s securities by its 
directors and executive officers is included in such persons’ SEC filings on Forms 3 and 4. The 
documents referenced above in this paragraph may be obtained free of charge as described 
above under the heading “Important Information and Where to Find It.” Additional information 
regarding the interests of participants in the solicitation of proxies in connection with the 
proposed transaction will be included in the joint proxy statement/prospectus and other relevant 
materials filed with the SEC when they become available. 
 
No Offer or Solicitation 
 
This communication is not intended to and shall not constitute an offer to sell or the solicitation 
of an offer to buy any securities, nor shall there be any sale of securities in any jurisdiction in 
which such offer, solicitation or sale would be unlawful prior to registration or qualification under 
the securities laws of any such jurisdiction. No offer of securities shall be made except by 
means of a prospectus meeting the requirements of Section 10 of the Securities Act of 1933, as 
amended. 
 
Non-GAAP Financial Measures 
 
This press release includes financial measures, such as free cash flow, adjusted EBITDA, 
adjusted EBITDA margin and cash earnings per share, that are not calculated and presented in 
accordance with generally accepted accounting principles in the United States (“GAAP”). Such 
non-GAAP financial measures should not be considered in isolation or as a substitute for 
comparable GAAP measures and may not be comparable to similarly titled non-GAAP financial 
measures reported by other companies. As referenced in this press release in relation to James 
Hardie or the combined company after the closing of the transaction, adjusted EBITDA 
represents earnings (loss) before interest and tax plus depreciation and amortization, excluding 
the earnings impact of legacy items (such as asbestos adjustments), adding back asset 
impairment charges and restructuring expenses; adjusted EBITDA margin represents adjusted 
EBITDA as a percentage of net sales; free cash flow represents net cash provided by operating 
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activities minus capital expenditures minus cost to achieve synergies net of taxes; cash 
earnings per share represents net income excluding non-cash charges for amortization of 
intangibles and financing fees, stock-based compensation, and associated taxes, divided by the 
fully diluted number of shares outstanding; and net debt equals total debt minus cash and cash 
equivalents. Financial information in this press release relating to the combined businesses of 
James Hardie and AZEK is based on management’s estimates, assumptions and projections 
and has not been determined in accordance with Article 11 of Regulation S-X of the SEC 
relating to pro forma financial information. 
 
James Hardie Contacts: 
 
Investor Relations: 
Joe Ahlersmeyer, CFA 
Vice President, Investor Relations 
+1 773-970-1213 
 
Luke Thrum 
Director, Investor Relations 
+61 447-894-834 
 
investors@jameshardie.com 
 
Media: 
U.S. 
Ed Trissel / Arielle Rothstein 
Joele Frank, Wilkinson Brimmer Katcher 
+1 212-355-4449 
 
Australia 
Jack Gordon 
Sodali & Co. 
+61 478 060 362 
jack.gordon@sodali.com 
 
AZEK Investor and Media Contacts: 
 

Investor Relations Contact: 

Eric Robinson 

312-809-1093 

ir@azekco.com 
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Media Contact: 

Amanda Cimaglia 

Media Relations 

312-809-1093 

media@azekco.com 

 

Jim Golden / Tali Epstein 

Collected Strategies 

azek-cs@collectedstrategies.com 
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AGREEMENT AND PLAN OF MERGER 

By and Among 

James Hardie Industries plc, 

Juno Merger Sub Inc. 

and 

The AZEK Company Inc. 

Dated as of March 23, 2025 

 

 

This copy of the Agreement and Plan of Merger (the “Merger Agreement”) has been included to provide investors with 

information regarding its terms.  The Merger Agreement is not intended to provide any other factual information about The 

AZEK Company Inc. (the “Company”), James Hardie Industries plc (“Parent”) and Juno Merger Sub Inc. The 

representations, warranties and covenants contained in the Merger Agreement were made only for purposes of the Merger 

Agreement as of the specific dates therein, were solely for the benefit of the parties to the Merger Agreement, may be subject 

to limitations agreed upon by the contracting parties, including being qualified by confidential disclosures made for the 

purposes of allocating contractual risk between the parties to the Merger Agreement instead of establishing these matters as 

facts, and may be subject to standards of materiality applicable to the contracting parties that differ from those applicable to 

investors.  Investors should not rely on the representations, warranties and covenants or any descriptions thereof as 

characterizations of the actual state of facts or condition of the parties thereto or any of their respective subsidiaries or 

affiliates.  Information concerning the subject matter of representations, warranties and covenants may change after the 

date of the Merger Agreement, which subsequent information may or may not be fully reflected in the Company’s or 

Parent’s respective public disclosures. 
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THIS AGREEMENT AND PLAN OF MERGER (this “Agreement”), dated as of March 

23, 2025, is made by and among James Hardie Industries plc, an Irish public limited company 

(“Parent”), Juno Merger Sub Inc., a Delaware corporation and a direct or indirect wholly owned 

Subsidiary of Parent (“Merger Sub”), and The AZEK Company Inc., a Delaware corporation (the 

“Company”). Defined terms used in this Agreement have the respective meanings ascribed to 

them herein. 

W I T N E S S E T H: 

WHEREAS, the parties hereto wish to effect a business combination by means of a 

merger of Merger Sub with and into the Company, with the Company surviving such merger (the 

“Surviving Corporation”) as a direct or indirect wholly owned subsidiary of Parent (the 

“Merger”); 

WHEREAS, the respective boards of directors of Parent (the “Parent Board”), the 

Company (the “Company Board”) and Merger Sub (the “Merger Sub Board”) have unanimously 

approved and, in the case of the Company Board and the Merger Sub Board, declared advisable 

and in the best interests of their respective stockholders, this Agreement and the transactions 

contemplated by this Agreement, including the Merger, upon the terms and subject to the 

conditions and limitations set forth in this Agreement and in accordance with the General 

Corporation Law of the State of Delaware (the “DGCL”); 

WHEREAS, the Company Board has, subject to Section 5.6, unanimously resolved to 

recommend that the Company’s stockholders approve the adoption of this Agreement; and 

WHEREAS, each of Parent, Merger Sub and the Company desires to make certain 

representations, warranties, covenants and agreements in connection with the Merger and also to 

prescribe various conditions to the Merger. 

NOW, THEREFORE, in consideration of the foregoing and the representations, 

warranties and covenants and subject to the conditions herein contained, and intending to be 

legally bound hereby, the parties hereto hereby agree as follows: 

ARTICLE I 

 

THE MERGER 

Section 1.1 The Merger. Upon the terms and subject to the conditions of this 

Agreement, and in accordance with the DGCL, at the Effective Time, Merger Sub shall be 

merged with and into the Company, whereupon the separate existence of Merger Sub shall cease 

and the Surviving Corporation shall continue as the surviving corporation of the Merger and a 

direct or indirect wholly owned Subsidiary of Parent. 

Section 1.2 The Closing. Subject to the provisions of Article VI, the closing of the 

Merger (the “Closing”) shall take place at 9:00 a.m. (Chicago, Illinois, United States time) on a 

date to be specified by the parties hereto, but no later than the third (3rd) Business Day after the 

satisfaction or waiver of the conditions set forth in Article VI (other than those conditions that by 

their terms are to be satisfied at the Closing, but subject to the satisfaction or waiver of such 
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conditions), unless another time, date or place is agreed to in writing by the parties hereto (such 

date being the “Closing Date”). The Closing shall take place at the offices of Skadden, Arps, 

Slate, Meagher & Flom LLP, 320 South Canal Street, Chicago, Illinois 60606. 

Section 1.3 Effective Time. Concurrently with the Closing, the Company shall cause a 

certificate of merger with respect to the Merger (the “Certificate of Merger”) to be executed and 

filed with the Delaware Secretary of State as provided under the DGCL. The Merger shall 

become effective at the time the Certificate of Merger has been duly filed with the Delaware 

Secretary of State or at such other date and time as is agreed between Parent and the Company 

and specified in the Certificate of Merger (such date and time being hereinafter referred to as the 

“Effective Time”). The Merger shall have the effects set forth in this Agreement and the 

applicable provisions of the DGCL. 

Section 1.4 Certificate of Incorporation; Bylaws.  

(a) The form of certificate of incorporation set forth on Exhibit A hereto shall 

be the certificate of incorporation of the Surviving Corporation, until thereafter amended as 

provided by Law and such certificate of incorporation and, in each case, subject to Section 5.7. 

(b) The bylaws of Merger Sub, as in effect immediately prior to the Effective 

Time, shall be the bylaws of the Surviving Corporation (except with respect to the name of the 

Surviving Corporation) until thereafter amended as provided by Law, the certificate of 

incorporation of the Surviving Corporation and such bylaws and, in each case, subject to 

Section 5.7. 

Section 1.5 Board of Directors; Officers. The members of the Merger Sub Board 

immediately prior to the Effective Time shall, from and after the Effective Time, be the members 

of the board of directors of the Surviving Corporation, and the officers of the Company 

immediately prior to the Effective Time shall, from and after the Effective Time, be the officers 

of the Surviving Corporation, in each case to hold office in accordance with the certificate of 

incorporation and bylaws of the Surviving Corporation until the earlier of their death, resignation 

or removal or until their respective successors are duly elected, designated or qualified. 

ARTICLE II 

 

EFFECT OF THE MERGER ON CAPITAL STOCK; EXCHANGE OF CERTIFICATES 

Section 2.1 Effect on Securities. 

(a) At the Effective Time, by virtue of the Merger and without any action on 

the part of the Company, Parent, Merger Sub or the holders of any securities of the Company or 

Merger Sub: 

(i) Each share of class A common stock, par value $0.001 per share, 

of the Company (the “Company Common Stock”) held by the Company as treasury stock 

or held directly by Parent or Merger Sub immediately prior to the Effective Time shall 

automatically be canceled and retired and shall cease to exist, and no consideration or 
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payment shall be delivered in exchange therefor or in respect thereof (such shares, 

“Canceled Shares”). 

(ii) Each share of Company Common Stock issued and outstanding 

immediately prior to the Effective Time (other than Canceled Shares and Dissenting 

Shares) shall be automatically canceled and converted into the right to receive, in 

accordance with the terms of this Agreement (A) $26.45 per share in cash, without 

interest, from Parent (such amount of cash, the “Cash Consideration”), and (B) a number 

of validly issued, fully paid and nonassessable shares, par value EUR 0.59 per share, of 

Parent (the “Parent Shares”) equal to the Exchange Ratio (and, if applicable, cash in lieu 

of fractional Parent Shares payable in accordance with Section 2.1(c)) (such Parent 

Shares and any such cash in lieu of fractional shares, together with the Cash 

Consideration, the “Merger Consideration”), subject to any required Tax withholding as 

provided in Section 2.8. Each share of Company Common Stock to be converted into the 

right to receive the Merger Consideration as provided in this Section 2.1(a)(ii) shall no 

longer be outstanding and shall be automatically canceled and shall cease to exist, and the 

holders of certificates (the “Certificates”) or book-entry shares (“Book-Entry Shares”), 

which immediately prior to the Effective Time represented such Company Common 

Stock, shall cease to have any rights with respect to such Company Common Stock other 

than the right to receive, upon surrender of such Certificates or Book-Entry Shares in 

accordance with Section 2.2, the Merger Consideration. 

(iii) Each share of common stock, par value $0.01 per share, of Merger 

Sub issued and outstanding immediately prior to the Effective Time shall be 

automatically canceled and converted into and become one (1) newly issued fully paid 

share of common stock, par value $0.01 per share, of the Surviving Corporation. 

(b) Without limiting the other provisions of this Agreement, if at any time 

during the period between the date of this Agreement and the Effective Time, any change in the 

number or type of outstanding Parent Shares or Company Common Stock shall occur as a result 

of a reclassification, recapitalization, exchange, stock split (including a reverse stock split), 

combination or readjustment of shares or any stock dividend or stock distribution with a record 

date during such period, the Merger Consideration, the Exchange Ratio and any other similarly 

dependent items, as the case may be, shall be appropriately adjusted to provide the same 

economic effect as contemplated by this Agreement prior to such event. Nothing in this 

Section 2.1(b) shall be construed to permit any party to take any action that is otherwise 

prohibited or restricted by any other provision of this Agreement. 

(c) No certificate or scrip representing fractional Parent Shares shall be issued 

upon the cancelation and conversion of Company Common Stock pursuant to Section 2.1(a)(ii), 

and such fractional share interests shall not entitle the owner thereof to any Parent Shares or to 

vote or to any other rights of a holder of Parent Shares. All fractional shares that a single record 

holder of Company Common Stock would be otherwise entitled to receive shall be aggregated 

and calculations shall be rounded to four (4) decimal places. In lieu of any such fractional shares, 

each record holder of Company Common Stock who would otherwise be entitled to such 

fractional shares shall be entitled to an amount in cash, without interest, rounded down to the 

nearest cent, equal to the product of (i) the amount of the fractional share interest in a share of 



 

-4- 
 

Parent Shares to which such holder would, but for this Section 2.1(c), be entitled under 

Section 2.1(a)(ii) and (ii) the Parent Share Price. As soon as practicable after the determination 

of the amount of cash, if any, to be paid to holders of Company Common Stock in lieu of any 

fractional share interests in Parent Shares, the Exchange Agent shall make available such 

amount, without interest, to the holders of Company Common Stock entitled to receive such 

cash. The payment of cash in lieu of fractional share interests pursuant to this Section 2.1(c) is 

not a separately bargained-for consideration. 

Section 2.2 Exchange of Certificates. 

(a) Prior to the Closing, Parent shall enter into a customary exchange 

agreement with the transfer agent of Parent, the transfer agent of the Company or another 

nationally recognized financial institution or trust company designated by Parent and reasonably 

acceptable to the Company (the “Exchange Agent”) for the payment of the Merger Consideration 

as provided in Section 2.1(a)(ii). At or substantially concurrently with the Effective Time, Parent 

shall deposit or cause to be deposited with the Exchange Agent, for exchange in accordance with 

this Article II through the Exchange Agent, (i) uncertificated book-entry shares representing the 

full number of whole Parent Shares issuable pursuant to Section 2.1(a)(ii) in exchange for 

outstanding shares of Company Common Stock and (ii) cash in an aggregate amount necessary 

to pay the Cash Consideration portion of the Merger Consideration, and Parent shall, after the 

Effective Time on the appropriate payment date, if applicable, provide or cause to be provided to 

the Exchange Agent any dividends or other distributions payable on such Parent Shares pursuant 

to Section 2.2(d) (such Parent Shares and Cash Consideration provided to the Exchange Agent, 

together with any such dividends or other distributions with respect thereto, the “Exchange 

Fund”). Parent shall make available to Exchange Agent, for addition to the Exchange Fund, from 

time to time as needed, cash sufficient to pay cash in lieu of fractional shares in accordance with 

Section 2.1(c). In the event the Exchange Fund shall at any time be insufficient to make the 

payments contemplated by Section 2.1(a)(ii), Parent shall promptly deposit, or cause to be 

deposited, additional funds with the Exchange Agent in an amount which is equal to the 

deficiency in the amount required to make such payment. The Exchange Fund shall not be used 

for any purpose other than to fund payments pursuant to Section 2.1, except as expressly 

provided for in this Agreement. 

(b) As promptly as practicable following the Effective Time, and in no event 

later than the fifth (5th) Business Day thereafter, Parent shall cause the Exchange Agent to mail 

to each holder of record of a Certificate that immediately prior to the Effective Time represented 

outstanding shares of Company Common Stock (i) a letter of transmittal (which shall specify that 

delivery of Certificates shall be effected, and risk of loss and title to the Certificates shall pass 

only upon proper delivery of the Certificates (or affidavits of loss in lieu thereof) to the 

Exchange Agent, and which shall be in the form and have such other provisions as Parent may 

reasonably specify) and (ii) instructions (which instructions shall be in the form and have such 

other provisions as Parent may reasonably specify) for use in effecting the surrender of the 

Certificates in exchange for (A) cash in an amount equal to the Cash Consideration multiplied by 

the number of shares of Company Common Stock previously represented by such Certificates, 

(B) the number of Parent Shares (which shall be issued in uncertificated book-entry form) 

representing, in the aggregate, the whole number of shares that such holder has the right to 

receive in respect of such Certificates pursuant to Section 2.1(a)(ii), (C) any dividends or other 
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distributions payable pursuant to Section 2.2(d), and (D) cash in lieu of fractional Parent Shares 

payable pursuant to Section 2.1(c). 

(c) Upon surrender of a Certificate (or affidavit of loss in lieu thereof) for 

cancelation to the Exchange Agent, together with a letter of transmittal duly completed and 

validly executed in accordance with the instructions thereto, and such other documents as may be 

required pursuant to such instructions, the holder of such Certificate shall be entitled to receive in 

exchange therefor, and Parent shall use its reasonable best efforts to cause the Exchange Agent to 

pay and deliver in exchange therefor as promptly as reasonably practicable, (i) cash in an amount 

equal to the Cash Consideration multiplied by the number of shares of Company Common Stock 

previously represented by such Certificate, (ii) the number of Parent Shares (which shall be 

issued in uncertificated book-entry form) representing, in the aggregate, the whole number of 

shares that such holder has the right to receive in respect of such Certificate pursuant to 

Section 2.1(a)(ii), (iii) any dividends or other distributions payable pursuant to Section 2.2(d) and 

(iv) any cash in lieu of fractional Parent Shares payable pursuant to Section 2.1(c), if applicable, 

and the Certificate (or affidavit of loss in lieu thereof) so surrendered shall be forthwith canceled. 

Notwithstanding anything to the contrary contained in this Agreement, no holder of Book-Entry 

Shares shall be required to deliver a Certificate or letter of transmittal or surrender such Book-

Entry Shares to the Exchange Agent. In lieu thereof, each Book-Entry Share shall automatically 

upon the Effective Time be entitled to receive, and Parent shall use its reasonable best efforts to 

cause the Exchange Agent to pay and deliver in exchange therefor as promptly as reasonably 

practicable, (A) cash in an amount equal to the Cash Consideration multiplied by the number of 

shares of Company Common Stock previously represented by such Book-Entry Share, (B) the 

number of Parent Shares (which shall be issued in uncertificated book-entry form) representing, 

in the aggregate, the whole number of shares that such holder has the right to receive in respect 

of such Book-Entry Shares pursuant to Section 2.1(a)(ii), (C) any dividends or other distributions 

payable pursuant to Section 2.2(d) and (D) any cash in lieu of fractional Parent Shares payable 

pursuant to Section 2.1(c), if applicable. Until surrendered, in the case of a Certificate, or paid, in 

the case of a Book-Entry Share, in each case, as contemplated by this Section 2.2(c), each 

Certificate or Book-Entry Share shall be deemed, from and after the Effective Time, to represent 

only the right to receive the Merger Consideration as contemplated by this Section 2.2(c) and any 

dividends or other distributions payable pursuant to Section 2.2(d). The Exchange Agent shall 

accept such Certificates (or affidavits of loss in lieu thereof) and make such payments and 

deliveries with respect to Book-Entry Shares upon compliance with such reasonable terms and 

conditions as the Exchange Agent may impose to effect an orderly exchange thereof in 

accordance with normal exchange practices. No interest shall be paid or accrued for the benefit 

of holders of the Certificates or Book-Entry Shares on the cash or other Merger Consideration 

payable hereunder. 

(d) Subject to applicable Law, there shall be paid to the holder of the Parent 

Shares issued in exchange for Certificates or Book-Entry Shares pursuant to Section 2.2(c), 

without interest, (i) at the time of delivery of such Parent Shares by the Exchange Agent pursuant 

to Section 2.2(c), the amount of dividends or other distributions, if any, with a record date after 

the Effective Time theretofore paid with respect to such Parent Shares, and (ii) at the appropriate 

payment date, the amount of dividends or other distributions, if any, with a record date after the 

Effective Time but prior to such delivery of such Parent Shares by the Exchange Agent pursuant 
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to Section 2.2(c), and a payment date subsequent to such delivery of such Parent Shares by the 

Exchange Agent pursuant to Section 2.2(c), payable with respect to such Parent Shares. 

(e) In the event of a transfer of ownership of Company Common Stock that is 

not registered in the transfer records of the Company, payment of the appropriate amount of 

Merger Consideration (and any dividends or other distributions with respect to Parent Shares as 

contemplated by Section 2.2(d)) may be made to a Person other than the Person in whose name 

the Certificate or Book-Entry Share so surrendered is registered, if such Certificate shall be 

properly endorsed or otherwise be in proper form for transfer (and accompanied by all 

documents reasonably required by the Exchange Agent) or such Book-Entry Share shall be 

properly transferred and the Person requesting such payment shall pay any transfer or other 

Taxes required by reason of the payment to a Person other than the registered holder of such 

Certificate or Book-Entry Share or establish to the satisfaction of Parent that such Tax has been 

paid or is not applicable. 

(f) Any portion of the Exchange Fund which remains undistributed to the 

holders of the Certificates or Book-Entry Shares for one (1) year after the Effective Time shall be 

delivered to Parent or its designee upon demand, and any such holders prior to the Merger who 

have not theretofore complied with this Article II shall thereafter look only to Parent as general 

creditor thereof for payment of their claims for Merger Consideration and any dividends or 

distributions with respect to Parent Shares as contemplated by Section 2.2(d). 

(g) None of Parent, Merger Sub, the Company, the Surviving Corporation or 

the Exchange Agent shall be liable to any Person in respect of any Parent Shares (or dividends or 

distributions with respect thereto) or cash held in the Exchange Fund delivered to a 

Governmental Authority pursuant to any applicable abandoned property, escheat or similar Law. 

If any Certificate shall not have been surrendered or Book-Entry Share not paid, in each case, in 

accordance with Section 2.2(c), immediately prior to the date on which any Merger 

Consideration in respect of such Certificate or Book-Entry Share would otherwise escheat to or 

become the property of any Governmental Authority, any such Merger Consideration in respect 

of such Certificate or Book-Entry Share shall, to the extent permitted by applicable Law, become 

the property of Parent free and clear of all claims or interest of any Person previously entitled 

thereto. 

(h) The Exchange Agent shall invest any cash included in the Exchange Fund 

as directed by Parent; provided that no such investment shall relieve Parent or the Exchange 

Agent from making the payments required by this Article II, and following any losses Parent 

shall promptly provide additional funds to the Exchange Agent for the benefit of the holders of 

Company Common Stock in the amount of such losses. Any interest or income produced by such 

investments will be payable to Parent or its designee as directed by Parent. 

Section 2.3 Company Equity Awards. 

(a) Treatment of Company RSU Awards.  

(i) As of the Effective Time, each time-based restricted stock unit 

award relating to shares of Company Common Stock (each, a “Company RSU Award”) 
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that was granted to a non-employee member of the Company Board (each, a “Company 

Director RSU Award”), and that remains outstanding immediately prior to the Effective 

Time shall, to the extent not vested, become fully vested, and shall be canceled without 

any action on the part of any holder or beneficiary thereof in consideration for the right to 

receive (A) the Merger Consideration in respect of each share of Company Common 

Stock subject to such Company RSU Award immediately prior to the Effective Time and 

(B) an amount in cash equal to all dividend equivalents, if any, accrued but unpaid as of 

the Effective Time with respect to each such Company Director RSU Award 

(collectively, the “Company Director RSU Award Consideration”). 

(ii) As of the Effective Time, each Company RSU Award, other than 

any Company Director RSU Award, that remains outstanding immediately prior to the 

Effective Time shall, without any action on the part of the holder thereof, be assumed by 

Parent and converted into (A) a time-based restricted stock unit award of Parent (each, an 

“Adjusted RSU”) with the same terms and conditions as were applicable to such 

Company RSU Award immediately prior to the Effective Time relating to the number of 

Parent Shares (rounded to the nearest whole number of shares) equal to the product 

obtained by multiplying (x) the number of shares of Company Common Stock subject to 

the Company RSU Award immediately prior to the Effective Time by (y) the Exchange 

Ratio and (B) a cash award (each, a “Cash Award”), with the same terms and conditions 

as were applicable to such Company RSU Award immediately prior to the Effective 

Time (as adjusted to reflect the cash nature of the award, rather than a restricted stock 

unit relating to shares), having a value equal to the product obtained by multiplying 

(x) the number of shares of Company Common Stock subject to the Company RSU 

Award immediately prior to the Effective Time by (y) the Cash Consideration, and all 

dividend equivalents, if any, accrued but unpaid as of the Effective Time with respect to 

each such Company RSU Award shall be assumed and become an obligation in 

connection with the applicable Adjusted RSU. 

(b) Treatment of Company PSU Awards. As of the Effective Time, each 

performance-based restricted stock unit relating to shares of Company Common Stock (each, a 

“Company PSU Award”) that remains outstanding immediately prior to the Effective Time shall, 

without any action on the part of the holder thereof, be assumed by Parent and converted into (i) 

an Adjusted RSU with the same terms and conditions as were applicable to such Company PSU 

Award immediately prior to the Effective Time (except that the performance-based vesting 

conditions applicable to such Company PSU Award immediately prior to the Effective Time 

shall not apply from and after the Effective Time) relating to the number of Parent Shares 

(rounded to the nearest whole number of shares) equal to the product obtained by multiplying 

(x) the number of shares of Company Common Stock subject to the Company PSU Award 

immediately prior to the Effective Time by (y) the Exchange Ratio and (ii) a Cash Award with 

the same vesting terms and conditions as were applicable to such Company PSU Award 

immediately prior to the Effective Time (except that (I) the performance-based vesting 

conditions applicable to such Company PSU Award immediately prior to the Effective Time 

shall not apply from and after the Effective Time, and (II) following the Effective Time the 

award will be cash-denominated rather than share-denominated), having a value equal to the 

product obtained by multiplying (x) the number of shares of Company Common Stock subject to 

the Company PSU Award immediately prior to the Effective Time by (y) the Cash 
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Consideration, and all dividend equivalents, if any, accrued but unpaid as of the Effective Time 

with respect to each such Company PSU Award shall be assumed and become an obligation in 

connection with the applicable Adjusted RSU. For purposes of clauses (i)(x) and (ii)(x) of this 

Section 2.3(b), “the number of shares of Company Common Stock subject to the Company PSU 

Award” shall be based on: 

(A) for any Company PSU Award having a three (3)-year, 

cumulative performance period ending September 30, 2025, Actual Performance; 

(B) for any Company PSU Award having three (3) one (1)-year 

performance periods ending September 30, 2024, 2025 and 2026: 

1. for the one (1)-year performance period ended 

September 30, 2024, 184.19% of target,  

2. for the one (1)-year performance period ending 

September 30, 2025, Actual Performance, and 

3. for the one (1)-year performance period ending 

September 30, 2026, (a) if Closing occurs on or prior to March 31, 

2026, target performance, and (b) if Closing occurs on or after 

April 1, 2026, the greater of (x) target performance and (y) Actual 

Performance;  

(C) for any Company PSU Award having three (3) one (1)-year 

performance periods ending September 30, 2025, 2026 and 2027: 

1. for the one (1)-year performance period ending 

September 30, 2025, Actual Performance,  

2. for the one (1)-year performance period ending 

September 30, 2026, (a) if Closing occurs on or prior to March 31, 

2026, target performance, and (b) if Closing occurs on or after 

April 1, 2026, the greater of (x) target performance and (y) Actual 

Performance, and  

3. for the one (1)-year performance period ending 

September 30, 2027, target performance. 

For purposes of this Section 2.3(b), “Actual Performance” means actual 

performance through the most recent practicable date prior to the Closing Date, as 

determined in good faith by the Compensation Committee of the Company Board 

(“Compensation Committee”), with performance for any portion of the applicable 

performance period that remains following the Closing Date included at the 

greater of forecast for the remainder of the period and target level.  

(c) Treatment of Company Stock Options. 
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(i) As of the Effective Time, each compensatory option to purchase 

Company Common Stock (each, a “Company Stock Option”) that is outstanding 

immediately prior to the Effective Time and (A) that is vested, (B) that was granted to a 

holder who, as of immediately prior to the Effective Time, is no longer an employee of 

the Company or its Subsidiaries or (C) that was granted to a non-employee member of 

the Company Board (each, a “Settled Stock Option”), shall be canceled without any 

action on the part of any holder thereof in consideration for the right to receive the 

Merger Consideration Value in respect of each Net Option Share subject to such 

Company Stock Option immediately prior to the Effective Time (the “Settled Stock 

Option Consideration”). For purposes of this Agreement, “Net Option Share” means, 

with respect to a Company Stock Option, the quotient obtained by dividing (A) the 

product obtained by multiplying (i) the excess, if any, of the value of the Merger 

Consideration Value over the exercise price per share of Company Common Stock 

subject to such Company Stock Option immediately prior to the Effective Time by (ii) the 

number of shares of Company Common Stock subject to such Company Stock Option 

immediately prior to the Effective Time by (B) the Merger Consideration Value. For 

purposes of the preceding sentence, “Merger Consideration Value” means an amount in 

cash equal to (I) the Cash Consideration plus (II) the product obtained by multiplying (x) 

the Exchange Ratio by (y) the Parent Share Price. 

(ii) As of the Effective Time, each Company Stock Option, other than 

any Settled Stock Option, that remains outstanding immediately prior to the Effective 

Time shall, without any action on the part of the holder thereof, be assumed by Parent 

and converted into an option to purchase Parent Shares (each, an “Adjusted Stock 

Option”), on the same terms and conditions as were applicable under such Company 

Stock Option immediately prior to the Effective Time, and relating to the number of 

Parent Shares (rounded down to the nearest whole number of Parent Shares) equal to the 

product of (A) the number of shares of Company Common Stock subject to such 

Company Stock Option immediately prior to the Effective Time multiplied by (B) the 

Equity Award Exchange Ratio, which Adjusted Stock Option shall have an exercise price 

per Parent Share equal to the quotient (rounded up to the nearest whole cent) obtained by 

dividing (x) the exercise price per share of Company Common Stock subject to such 

Company Stock Option immediately prior to the Effective Time, by (y) the Equity Award 

Exchange Ratio. It is the intention of the parties that the assumption of Company Stock 

Options pursuant to this Section 2.3(c)(ii) shall be effected in a manner that satisfies the 

requirements of Sections 409A and 424(a) of the Code and the Treasury Regulations 

promulgated thereunder, and this Section 2.3(c)(ii) shall be construed consistent with this 

intent.  

(d) Promptly following the date of this Agreement, the Company Board (or, if 

applicable, any committee thereof administering the Company ESPP) shall adopt such 

resolutions or take such other necessary actions such that (i) with respect to any Offering Period 

(as such term is defined in the Company ESPP) outstanding as of the date of this Agreement 

under the Company ESPP, such Offering Period shall terminate and each Option (as such term is 

defined in the Company ESPP) shall be deemed to have been exercised upon the earlier to occur 

of (A) the day that is four (4) complete Trading Days prior to the Effective Time, or (B) the date 

on which such Offering Period would otherwise end, and no additional Offering Period shall 
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commence under such Company ESPP after the date of this Agreement; (ii) no individual 

participating in the Company ESPP shall be permitted to (A) increase the amount of his, her or 

its rate of payroll contributions thereunder from the rate in effect as of the date of this 

Agreement, or (B) except to the extent required by applicable Law, make separate non-payroll 

contributions to the Company ESPP on or following the date of this Agreement; (iii) no 

individual who is not participating in the Company ESPP as of the date of this Agreement may 

commence participation in the Company ESPP following the date of this Agreement; and 

(iv) subject to the consummation of the Merger, the Company ESPP shall terminate, effective 

immediately prior to the Effective Time. 

(e) Parent shall cause the Surviving Corporation to pay through the payroll 

system of the Surviving Corporation (to the extent applicable) to each holder of a Company 

Director RSU Award and a Settled Stock Option the Company Director RSU Award 

Consideration and the Settled Stock Option Consideration (collectively, the “Company Equity 

Award Consideration”), as applicable, less any required withholding Taxes and without interest, 

within seven (7) Business Days following the Effective Time; provided that to the extent 

payment within such time or on such date would trigger a Tax or penalty under Section 409A of 

the Code, such payments shall be made on the earliest date that payment would not trigger such 

Tax or penalty. The aggregate amount required to be withheld in respect of Taxes in respect of 

the Company Equity Award Consideration shall be applied first to reduce the aggregate Merger 

Consideration payable in Parent Shares and then, only if and to the extent that such withholding 

amount exceeds such stock portion, to reduce the portion of the Merger Consideration that is 

payable in cash (if any). The number of Parent Shares to be withheld shall be determined based 

on the closing price of a share of Parent Shares on the Closing Date. 

(f) Prior to the Effective Time, the Company shall provide such notice, if any, 

to the extent required under the terms of the Company Equity Plans, adopt applicable resolutions, 

amend the terms of the Company Equity Plans or any outstanding awards, and take all other 

appropriate actions to give effect to the transactions contemplated herein. To the extent such 

notice or actions are required, the Company shall provide Parent with documentation evidencing 

the completion of the foregoing actions (the form and substance of such documentation shall be 

subject to review and approval by Parent, such approval not to be unreasonably withheld, 

conditioned or delayed) not later than the Business Day preceding the Effective Time. 

(g) At or prior to the Effective Time, Parent shall take all actions necessary to 

reserve for issuance a number of Parent Shares in respect of each Adjusted RSU and Adjusted 

Stock Option issued pursuant to this Section 2.3. Effective as of the Effective Time, Parent shall 

file a registration statement on Form S-8, Form S-3 or Form S-1 (or any successor or other 

appropriate form), as applicable, with respect to the Parent Shares subject to each such award 

and shall maintain the effectiveness of such registration statement or registration statements (and 

maintain the current status of the prospectus or prospectuses contained therein) for so long as 

such awards remain outstanding. 

Section 2.4 Lost Certificates. If any Certificate shall have been lost, stolen or 

destroyed, then upon the making of an affidavit of that fact by the Person claiming such 

Certificate to be lost, stolen or destroyed and, if required by Parent or the Exchange Agent, the 

posting by such Person of a bond, in such reasonable amount as Parent may direct, as indemnity 
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against any claim that may be made against it with respect to such Certificate, the Exchange 

Agent will issue in exchange for such lost, stolen or destroyed Certificate the Merger 

Consideration (after giving effect to any Tax withholding as provided in Section 2.8) to which 

the holder thereof is entitled pursuant to this Article II. 

Section 2.5 Dissenting Shares. Notwithstanding anything in this Agreement to the 

contrary, to the extent that holders of Company Common Stock are entitled to appraisal rights 

under Section 262 of the DGCL, shares of Company Common Stock issued and outstanding 

immediately prior to the Effective Time and held by a holder who has properly exercised and 

perfected his, her or its demand for appraisal rights under Section 262 of the DGCL and not 

effectively withdrawn or lost such holder’s rights to appraisal (the “Dissenting Shares”), shall not 

be converted into the right to receive the Merger Consideration, but the holders of such 

Dissenting Shares shall be entitled to receive such consideration as shall be determined pursuant 

to Section 262 of the DGCL (it being understood and acknowledged that at the Effective Time, 

such Dissenting Shares shall no longer be outstanding, shall automatically be canceled and shall 

cease to exist and such holder shall cease to have any rights with respect thereto other than the 

right to receive the “fair value” of such Dissenting Shares as determined in accordance with 

Section 262 of the DGCL); provided that if any such holder shall have failed to perfect or shall 

have effectively withdrawn or lost his, her or its right to appraisal and payment under the DGCL 

(whether occurring before, at or after the Effective Time), such holder’s shares of Company 

Common Stock shall thereupon be deemed to have been converted as of the Effective Time into 

the right to receive the Merger Consideration, without any interest thereon, and such shares shall 

not be deemed to be Dissenting Shares. The Company shall give notice to Parent as promptly as 

reasonably practicable of any demands for appraisal of any shares of Company Common Stock, 

withdrawals of such demands and any other instruments served pursuant to the DGCL received 

by the Company relating to appraisal demands, and Parent shall have the right to participate in 

all material discussions with third parties and all negotiations and Proceedings with respect to 

such demands. Prior to the Effective Time, the Company shall not, without the prior written 

consent of Parent, make any payment with respect to or settle or compromise or offer to settle or 

compromise any such demand or Proceeding, or agree to do any of the foregoing. 

Section 2.6 Transfers; No Further Ownership Rights. After the Effective Time, there 

shall be no registration of transfers on the stock transfer books of the Company of shares of 

Company Common Stock that were outstanding immediately prior to the Effective Time. If 

Certificates or Book-Entry Shares are presented to the Surviving Corporation, Parent or the 

Exchange Agent for transfer following the Effective Time, they shall be canceled against 

delivery of the applicable Merger Consideration, as provided for in Section 2.1(a)(ii), for each 

share of Company Common Stock formerly represented by such Certificates or Book-Entry 

Shares. 

Section 2.7 Further Action. If, at any time after the Effective Time, any further action 

is determined by Parent or the Surviving Corporation to be necessary or desirable to carry out the 

purposes of this Agreement or to vest the Surviving Corporation or Parent with full right, title 

and possession of and to all rights and property of Merger Sub and the Company with respect to 

the Merger, the officers and managers of Parent shall be fully authorized (in the name of Merger 

Sub, the Company, the Surviving Corporation and otherwise) to take such action. 
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Section 2.8 Withholding. Each of Parent, the Company, the Surviving Corporation and 

the Exchange Agent shall be entitled to deduct and withhold, or cause to be deducted and 

withheld, from any amounts otherwise payable pursuant to this Agreement to any Person such 

amounts as are required to be deducted and withheld with respect to the making of such payment 

under the Code or any provision of applicable Tax Law. To the extent that amounts are so 

deducted or withheld and timely paid over to the relevant Governmental Authority, such 

deducted or withheld amounts shall be treated for all purposes of this Agreement as having been 

paid to the Person in respect of which such deduction or withholding was made. 

ARTICLE III 

 

REPRESENTATIONS AND WARRANTIES OF THE COMPANY 

Except (i) as disclosed in the Company Disclosure Letter (it being understood and agreed 

that any disclosure set forth in one section or subsection of the Company Disclosure Letter also 

shall be deemed to apply to each other section and subsection of this Agreement to which its 

applicability is reasonably apparent on its face) or (ii) other than with respect to Section 3.1, 

Section 3.2, Section 3.3 and Section 3.4, as disclosed in the Company SEC Documents filed with 

(or furnished to) the SEC by the Company on or after September 30, 2023, and prior to the date 

of this Agreement (but in each case excluding any risk factor disclosure contained under the 

heading “Risk Factors” (other than any factual information contained therein) or in any 

“forward-looking statements” legend or in any similarly non-specific, cautionary, predictive or 

forward-looking statements) and to the extent publicly available on the SEC’s Electronic Data 

Gathering Analysis and Retrieval System (“EDGAR”), the Company hereby represents and 

warrants to Parent and Merger Sub as follows: 

Section 3.1 Organization; Qualification. Each of the Company and each of its 

Subsidiaries is a legal entity duly organized and validly existing under the laws of the 

jurisdiction of its incorporation, formation or organization, as applicable, and has the requisite 

corporate or similar power and authority to conduct its business as it is now being conducted and 

to own, lease and operate its properties and assets in the manner in which its properties and 

assets are currently operated, except where the failure to be so validly existing and authorized 

(a) has not been, and would not reasonably be expected to be, individually or in the aggregate, 

materially adverse to the Company and its Subsidiaries, taken as a whole, and (b) would not 

reasonably be expected to, individually or in the aggregate, impair in any material respect the 

ability of the Company to perform its obligations under this Agreement or to consummate the 

Merger, or prevent or materially delay the consummation of any of the Merger and the other 

transactions contemplated by this Agreement. Each of the Company and each of its Subsidiaries 

is duly qualified or licensed to do business and is in good standing in each jurisdiction in which 

the character or location of the property owned, leased or operated by it or the nature of the 

business conducted by it makes such qualification or licensing necessary, except where the 

failure to be so duly qualified or licensed and in good standing (x) has not had, and would not 

reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect on 

the Company and (y) would not reasonably be expected to, individually or in the aggregate, 

impair in any material respect the ability of the Company to perform its obligations under this 

Agreement or to consummate the Merger, or prevent or materially delay the consummation of 

any of the Merger and the other transactions contemplated by this Agreement. Accurate and 
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complete copies of the Company’s Third Restated Certificate of Incorporation (the “Company’s 

Certificate of Incorporation”) and Amended and Restated Bylaws (the “Bylaws”), each as 

amended through the date of this Agreement, have been made available to Parent prior to the 

date of this Agreement. The Company’s Certificate of Incorporation and Bylaws are currently in 

effect, and the Company is not in violation of any of the provisions thereof. 

Section 3.2 Capitalization; Subsidiaries. 

(a) As of the close of business on March 19, 2025 (the “Company 

Capitalization Date”), the authorized capital stock of the Company consisted of (i) 1,100,000,000 

shares of Company Common Stock, 143,847,919 shares of which were issued and outstanding, 

and 14,294,005 of which were held by the Company as treasury stock and (ii) 1,000,000 shares 

of preferred stock of the Company, par value $0.001 per share (“Company Preferred Stock”), no 

shares of which were issued and outstanding. There are no other classes of capital stock of the 

Company and no bonds, debentures, notes or other Indebtedness or securities of the Company 

having the right to vote (or convertible into or exercisable for securities having the right to vote) 

on any matters on which holders of capital stock of the Company may vote authorized, issued or 

outstanding. As of the close of business on the Company Capitalization Date, there were (A) 

3,015,181 shares of Company Common Stock subject to outstanding Company Stock Options 

with a weighted average exercise price of $26.06, (B) outstanding Company RSU Awards 

representing 512,098 shares of Company Common Stock, (C) outstanding Company Director 

RSU Awards representing 83,768 shares of Company Common Stock, (D) outstanding Company 

PSU Awards representing 549,176 shares of Company Common Stock, assuming target 

performance, which amount may be increased to a maximum of 1,071,689 shares of Company 

Common Stock based on the satisfaction of performance conditions set forth in the applicable 

award agreements, (E) 3,346,223 shares of Company Common Stock available for future 

purchase under the Company ESPP and (F) 2,131,170 shares of Company Common Stock 

reserved for future issuance under the Company Equity Plans. From the close of business on the 

Company Capitalization Date through the date of this Agreement, there have been no issuances 

of (I) any Company Common Stock, Company Preferred Stock or any other equity or voting 

securities or interests in the Company other than issuances of shares of Company Common Stock 

pursuant to the exercise, vesting or settlement, as applicable, of the Company Equity Awards 

outstanding as of the close of business on the Company Capitalization Date in accordance with 

the terms of such Company Equity Awards or under the Company ESPP in accordance with its 

terms or (II) any Company Equity Awards or any other equity or equity-based awards. All of the 

issued and outstanding shares of Company Common Stock have been, and all of the shares of 

Company Common Stock that may be issued pursuant to the Company Equity Awards, the 

Company Equity Plans or the Company ESPP will be, when issued in accordance with the 

respective terms thereof, duly authorized and validly issued and are, or will be when issued, fully 

paid, nonassessable and free of preemptive rights.  

(b) The Company has made available to Parent prior to the date of this 

Agreement accurate and complete copies of the Company Equity Plans and the forms of stock 

option, restricted stock and restricted stock unit agreements evidencing the Company Equity 

Awards and no award agreement applicable to Company Equity Awards contains material terms 

that are not consistent with, or are in addition to, the terms of such forms. Section 3.2(b) of the 

Company Disclosure Letter sets forth, as of the close of business on the Company Capitalization 
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Date, each outstanding Company Equity Award and, to the extent applicable, (i) the name (or 

employee identification number) and country of residence (if outside the United States) of the 

holder thereof, (ii) the number of shares of Company Common Stock issuable thereunder, 

(iii) the expiration date, (iv) the exercise price relating thereto, (v) the grant date, (vi) the amount 

vested and outstanding and the amount unvested and outstanding and (vii) the Company Equity 

Plan pursuant to which the award was made. Each grant of a Company Stock Option was duly 

authorized no later than the date on which the grant of such Company Stock Option was by its 

terms to be effective (the “Company Option Grant Date”) by all necessary corporate action, 

including, as applicable, approval by the Company Board (or a duly constituted and authorized 

committee thereof or other authorized designee) and any required stockholder approval by the 

necessary number of votes or written consents. The Company does not have any liability in 

respect of any Company Stock Option that was granted with a per share exercise price that was 

less than the fair market value of a share of Company Common Stock on the applicable 

Company Option Grant Date, and the Company has not granted any Company Stock Options 

that are subject to the provisions of Section 409A of the Code. Each grant of Company Equity 

Awards was made in accordance with the terms of the Company Equity Plans, the Exchange Act 

and all other applicable Laws, including the rules and regulations of the NYSE. All of the 

outstanding Company Common Stock has been sold pursuant to an effective registration 

statement filed under the federal securities Laws or an appropriate exemption therefrom. No 

Subsidiary of the Company owns any capital stock of the Company. 

(c) As of the date of this Agreement, other than as set forth in Section 3.2(a), 

or, with respect to any non-United States Subsidiary of the Company, directors’ qualifying 

shares or similar arrangements required by applicable Law, there are no (i) existing options, 

warrants, calls, preemptive rights, subscriptions or other securities or rights, restricted stock 

awards, restricted stock unit awards, convertible securities, agreements, arrangements or 

commitments of any kind obligating the Company or any of its Subsidiaries to issue, transfer, 

register or sell, or cause to be issued, transferred, registered or sold, any shares of capital stock or 

other equity or voting securities or other equity interests of the Company or any of its 

Subsidiaries or securities convertible into or exchangeable for such shares or other equity or 

voting securities or other equity interests, or obligating the Company to grant, extend or enter 

into such options, warrants, calls, preemptive rights, subscriptions or other securities or rights, 

restricted stock awards, restricted stock unit awards, convertible securities, agreements, 

arrangements or commitments, (ii) outstanding obligations of the Company or any of its 

Subsidiaries to repurchase, redeem or otherwise acquire any capital stock or other equity or 

voting securities or other equity interests of the Company or any of its Subsidiaries, or any 

securities representing the right to purchase or otherwise receive any capital stock or other equity 

or voting securities or other equity interests of the Company or any of its Subsidiaries, 

(iii) stockholder agreements, voting trusts or similar agreements with any Person to which the 

Company or any of its Subsidiaries is a party, including any such agreements or trusts 

(A) restricting the transfer of the capital stock or other equity interests of the Company or any of 

its Subsidiaries or (B) affecting the voting rights of capital stock or other equity or voting 

securities or other equity interests of the Company or any of its Subsidiaries, or (iv) outstanding 

or authorized equity or equity-based compensation awards, including any equity appreciation 

rights, security-based performance units, “phantom” stock, profit-participation or other security 

rights issued by the Company or any of its Subsidiaries, or other agreements, arrangements or 

commitments of any character (contingent or otherwise) to which the Company or any of its 
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Subsidiaries is a party, in each case pursuant to which any Person is entitled to receive any 

payment from the Company based in whole or in part on the value of any capital stock or other 

equity or voting securities or other equity interests of the Company or any of its Subsidiaries. 

(d) Section 3.2(d) of the Company Disclosure Letter sets forth, as of the date 

of this Agreement, each (i) Subsidiary of the Company and (ii) other Person in whom the 

Company or any of its Subsidiaries owns any shares of capital stock or other equity or voting 

securities or other equity interests, in each case other than investments in marketable securities 

and cash equivalents. Except as has not been, and would not reasonably be expected to be, 

individually or in the aggregate, material to the Company and its Subsidiaries, taken as a whole, 

the Company owns, beneficially and of record, directly or indirectly, all of the issued and 

outstanding company, partnership, corporate or similar (as applicable) ownership, voting or 

similar interests in each of its Subsidiaries, free and clear of all Liens, and all company, 

partnership, corporate or similar (as applicable) ownership, voting or similar interests of each of 

the Subsidiaries are duly authorized and validly issued and are fully paid, nonassessable and free 

of preemptive rights. Except for the direct or indirect Subsidiaries of the Company and 

investments in marketable securities and cash equivalents, or as would not be material to the 

Company and its Subsidiaries, taken as a whole, none of the Company nor any of its Subsidiaries 

(x) owns directly or indirectly any shares of capital stock or other equity or voting securities or 

other equity interests, or any securities or obligations convertible into or exchangeable or 

exercisable for such shares, securities or interests, in any Person or (y) has any obligation or has 

made any commitment to acquire any shares of capital stock or other equity or voting securities 

or other equity interests in any Person or to provide funds to or make any investment (in the form 

of a loan, capital contribution or otherwise) in any Person. 

Section 3.3 Authority Relative to Agreement. 

(a) The Company has all necessary corporate power and authority to execute, 

deliver and perform its obligations under this Agreement and, subject (in the case of the Merger) 

to obtaining the Company Stockholder Approval, to consummate the transactions contemplated 

by this Agreement. The execution, delivery and performance of this Agreement by the Company, 

and the consummation by the Company of the transactions contemplated by this Agreement, 

have been duly and validly authorized by all necessary corporate action by the Company, and (in 

the case of the Merger, except for the (i) receipt of the Company Stockholder Approval and 

(ii) filing of the Certificate of Merger with the Delaware Secretary of State) no other corporate 

action or proceeding on the part of the Company is necessary to authorize the execution, delivery 

and performance of this Agreement by the Company and the consummation by the Company of 

the transactions contemplated by this Agreement. This Agreement has been duly executed and 

delivered by the Company and, assuming due authorization, execution and delivery of this 

Agreement by the other parties hereto, constitutes a legal, valid and binding obligation of the 

Company, enforceable against the Company in accordance with its terms, except that (A) such 

enforcement may be subject to applicable bankruptcy, insolvency (including all Laws related to 

fraudulent transfers), reorganization, moratorium or other similar Laws, now or hereafter in 

effect, affecting creditors’ rights and remedies generally and (B) the remedies of specific 

performance and injunctive and other forms of equitable relief may be subject to equitable 

defenses and to the discretion of the court before which any Proceeding therefor may be brought. 
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(b) The Company Board has, by resolutions unanimously adopted by the 

Company Board, (i) approved this Agreement and the transactions contemplated by this 

Agreement, (ii) determined that this Agreement and the transactions contemplated by this 

Agreement are advisable and in the best interests of the Company and the Company’s 

stockholders, (iii) directed that the adoption of this Agreement be submitted to a vote at the 

Company Stockholders’ Meeting and (iv) resolved to make the Company Recommendation; 

provided that any change, modification or rescission of such Company Recommendation by the 

Company Board in accordance with this Agreement shall not be a breach of the representation in 

this clause (iv). As of the date of this Agreement, none of the aforesaid actions by the Company 

Board has been amended, rescinded or modified. 

Section 3.4 Vote Required. Assuming the accuracy of Parent’s and Merger Sub’s 

representations and warranties in Section 4.24, the adoption of this Agreement by the affirmative 

vote of the holders of at least a majority of the outstanding shares of Company Common Stock 

entitled to vote thereon at the Company Stockholders’ Meeting (the “Company Stockholder 

Approval”) is the only vote of holders of securities of the Company that is required in connection 

with the consummation by the Company of the transactions contemplated by this Agreement; it 

being understood that in connection with the Company Stockholder Approval, the Company will 

also submit for the vote of its stockholders at the Company Stockholders’ Meeting only an 

advisory vote regarding merger-related compensation and a customary proposal regarding 

adjournment of the Company Stockholders’ Meeting. 

Section 3.5 No Conflict; Required Filings and Consents. 

(a) Neither the execution and delivery of this Agreement by the Company nor 

the consummation by the Company of the transactions contemplated by this Agreement, nor 

compliance by the Company with any of the applicable terms or provisions of this Agreement, 

will (i) violate any provision of the Company’s Certificate of Incorporation or Bylaws or the 

certificate of incorporation or bylaws (or equivalent organizational documents) of any Subsidiary 

of the Company, (ii) assuming that the Consents, registrations, declarations, filings and notices 

referenced in Section 3.5(b) have been obtained or made and (in the case of the Merger) the 

Company Stockholder Approval has been received, conflict with or violate any Law applicable 

to the Company or any of its Subsidiaries or by which any property or asset of the Company or 

any of its Subsidiaries is bound or affected or (iii) violate, conflict with or result in any breach of 

any provision of, or loss of any benefit, or constitute a default (with or without notice or lapse of 

time, or both) under, give rise to any right of termination, acceleration (other than pursuant to 

any Company Benefit Plan) or cancelation of or require the Consent of, notice to or filing with 

any third party pursuant to any of the terms or provisions of any Contract to which the Company 

or any of its Subsidiaries is a party or by which any property or asset of the Company or any of 

its Subsidiaries is bound or affected, or result in the creation of a Lien, other than any Permitted 

Lien, upon any of the property or assets of the Company or any of its Subsidiaries, other than, in 

the case of clause (i) with respect to the certificate of incorporation or bylaws (or equivalent 

organizational documents) of any Subsidiary of the Company, clause (ii) and clause (iii), any 

such conflict, violation, breach, default, termination, acceleration, cancelation or Lien that 

(A) has not had, and would not reasonably be expected to have, individually or in the aggregate, 

a Material Adverse Effect on the Company and (B) would not reasonably be expected to, 

individually or in the aggregate, impair in any material respect the ability of the Company to 
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perform its obligations under this Agreement or to consummate the Merger, or prevent or 

materially delay the consummation of any of the Merger and the other transactions contemplated 

by this Agreement. 

(b) No consent, approval, license, permit, waiver, order or authorization (a 

“Consent”) of, registration, declaration or filing with or notice to any Governmental Authority is 

required to be obtained or made by or with respect to the Company or any of its Subsidiaries in 

connection with the execution, delivery and performance of this Agreement or the consummation 

of the transactions contemplated by this Agreement, other than (i) applicable requirements of and 

filings with the SEC under the Exchange Act or the Securities Act (including the filing with the 

SEC of the Form F-4 and the Proxy Statement), (ii) the filing of the Certificate of Merger with 

the Delaware Secretary of State, (iii) applicable requirements under non-United States 

qualification, state securities or “blue sky” laws of various states or any other applicable other 

securities Laws, (iv) compliance with applicable rules and regulations of the NYSE and any 

other applicable stock exchanges or marketplaces, (v) such other items required solely by reason 

of the participation and identity of Parent in the transactions contemplated by this Agreement, 

(vi) compliance with and filings or notifications under the HSR Act and any other applicable 

United States or non-United States competition, antitrust, merger control or investment Laws 

(together with the HSR Act, “Antitrust Laws”) and (vii) such other Consents, registrations, 

declarations, filings or notices the failure of which to be obtained or made (A) has not had, and 

would not reasonably be expected to have, individually or in the aggregate, a Material Adverse 

Effect on the Company and (B) would not reasonably be expected to, individually or in the 

aggregate, impair in any material respect the ability of the Company to perform its obligations 

under this Agreement or to consummate the Merger, or prevent or materially delay the 

consummation of any of the Merger and the other transactions contemplated by this Agreement. 

Section 3.6 Company SEC Documents; Financial Statements. 

(a) Since September 30, 2023, the Company has timely filed with (or 

furnished to) the SEC all forms, reports, schedules, statements, exhibits and other documents 

(including exhibits, financial statements and schedules thereto and all other information 

incorporated therein and amendments and supplements thereto) required by it to be filed (or 

furnished) under the Exchange Act or the Securities Act (collectively, the “Company SEC 

Documents”). As of its filing (or furnishing) date or, if amended prior to the date of this 

Agreement, as of the date of the last such amendment, each Company SEC Document complied 

in all material respects with the applicable requirements of the Exchange Act and the Securities 

Act, as the case may be. As of its filing date or, if amended prior to the date of this Agreement, 

as of the date of the last such amendment, each Company SEC Document filed pursuant to the 

Exchange Act did not contain any untrue statement of a material fact or omit to state any 

material fact required to be stated therein or necessary in order to make the statements made 

therein, in light of the circumstances under which they were made, not misleading. Each 

Company SEC Document that is a registration statement, as amended or supplemented, if 

applicable, filed pursuant to the Securities Act, as of the date such registration statement or 

amendment became effective prior to the date of this Agreement, did not contain any untrue 

statement of a material fact or omit to state any material fact required to be stated therein or 

necessary in order to make the statements made therein not misleading. As of the date of this 

Agreement, there are no amendments or modifications to the Company SEC Documents that 
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were required to be filed with (or furnished to) the SEC prior to the date of this Agreement, but 

that have not yet been filed with (or furnished to) the SEC. No Subsidiary of the Company is 

subject to the periodic reporting requirements of the Exchange Act. All of the audited financial 

statements and unaudited interim financial statements of the Company included in the Company 

SEC Documents (i) comply in all material respects with the applicable accounting requirements 

and with the published rules and regulations of the SEC with respect thereto, (ii) have been 

prepared in accordance with GAAP applied on a consistent basis during the periods involved 

(except as may be indicated in the notes thereto and except, in the case of the unaudited interim 

statements, as may be permitted under Form 10-Q of the Exchange Act) and (iii) fairly present in 

all material respects the financial position, the stockholders’ equity, the results of operations and 

cash flows of the Company and its consolidated Subsidiaries as of the times and for the periods 

referred to therein (except as may be indicated in the notes thereto and subject, in the case of 

unaudited interim financial statements, to normal and recurring year-end adjustments). 

(b) Prior to the date of this Agreement, the Company has furnished to Parent 

complete and correct copies of all comment letters from the SEC since September 30, 2023, 

through the date of this Agreement with respect to any of the Company SEC Documents, 

together with all written responses of the Company thereto. As of the date of this Agreement, 

there are no outstanding or unresolved comments in comment letters received from the SEC staff 

with respect to any of the Company SEC Documents, and, to the Knowledge of the Company, 

none of the Company SEC Documents is subject to ongoing SEC review. 

(c) The Company is in compliance in all material respects with the applicable 

provisions of the Sarbanes-Oxley Act and the applicable listing and governance rules and 

regulations of the NYSE. 

(d) The Company maintains a system of internal control over financial 

reporting (as defined in Rules 13a-15(f) and 15d-15(f) of the Exchange Act) designed to provide 

reasonable assurance regarding the reliability of the Company’s financial reporting and the 

preparation of financial statements for external purposes in conformity with GAAP. The 

Company has evaluated the effectiveness of the Company’s internal control over financial 

reporting and, to the extent required by applicable Law, presented in any applicable Company 

SEC Document that is a report on Form 10-K or Form 10-Q or any amendment thereto its 

conclusions about the effectiveness of the internal control over financial reporting as of the end 

of the period covered by such report or amendment based on such evaluation. The Company has 

no “significant deficiencies” or “material weaknesses” (as such terms are defined in Auditing 

Standard No. 5 of the Public Company Accounting Oversight Board, as in effect on the date of 

this Agreement) in the design or operation of internal control over financial reporting that are 

reasonably likely to adversely affect the Company’s ability to record, process, summarize and 

report financial information. Since September 30, 2021, there has been and is no fraud that 

involves senior management or other employees who have a significant role in the Company’s 

internal control over financial reporting. 

(e) The Company maintains disclosure controls and procedures (as defined in 

Rules 13a-15(e) and 15d-15(e) of the Exchange Act) designed to ensure that all information 

required to be disclosed by the Company in the reports that it files or submits under the 

Exchange Act is recorded, processed, summarized and reported within the time periods specified 
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in the rules and forms of the SEC, and that all such information is accumulated and 

communicated to the Company’s management as appropriate to allow timely decisions regarding 

required disclosure and to make the certifications of the chief executive officer and chief 

financial officer of the Company required under the Exchange Act with respect to such reports. 

(f) To the Knowledge of the Company, as of the date of this Agreement, there 

are no SEC inquiries or investigations, other inquiries or investigations by Governmental 

Authorities or internal investigations pending or threatened, in each case regarding any 

accounting practices of the Company or any of its Subsidiaries or any malfeasance by any 

director or executive officer of the Company or any of its Subsidiaries. Since September 30, 

2023, through the date of this Agreement, there have been no material internal investigations 

regarding accounting, auditing or revenue recognition discussed with, reviewed by or initiated at 

the direction of the chief executive officer, chief financial officer, chief accounting officer or 

general counsel of the Company or, to the Knowledge of the Company, the Company Board or 

any committee thereof. 

(g) Each of the principal executive officer of the Company and the principal 

financial officer of the Company (or each former principal executive officer of the Company and 

each former principal financial officer of the Company, as applicable) has made all certifications 

required by Rule 13a-14 or 15d-14 under the Exchange Act and Sections 302 and 906 of the 

Sarbanes-Oxley Act with respect to the Company SEC Documents, and the statements contained 

in such certifications are true and accurate. For purposes of this Agreement, “principal executive 

officer” and “principal financial officer” shall have the meanings given to such terms in the 

Sarbanes-Oxley Act. The Company does not have, and has not arranged any, outstanding 

“extensions of credit” to directors or executive officers within the meaning of Section 402 of the 

Sarbanes-Oxley Act. 

(h) Since September 30, 2023, (i) neither the Company nor any of its 

Subsidiaries has received any written or, to the Knowledge of the Company, oral complaint, 

allegation, assertion or claim regarding accounting, internal accounting controls, auditing 

practices, procedures, methodologies or methods of the Company or any of its Subsidiaries, or 

unlawful accounting or auditing matters with respect to the Company or any of its Subsidiaries 

and (ii) no attorney representing the Company or any of its Subsidiaries, whether or not 

employed by the Company or any of its Subsidiaries, has reported evidence of a violation of 

securities Laws, breach of fiduciary duty or similar violation by the Company or any of its 

Subsidiaries or any of their respective officers, directors, employees or agents to the Company 

Board or any committee thereof or to the general counsel or chief executive officer of the 

Company pursuant to the rules of the SEC adopted under Section 307 of the Sarbanes-Oxley Act, 

except, in each case, as has not been, and would not reasonably be expected to be, individually or 

in the aggregate, materially adverse to the Company and its Subsidiaries, taken as a whole. 

(i) Neither the Company nor any of its Subsidiaries is a party to, or has any 

commitment to become a party to, any joint venture, off-balance sheet partnership or any similar 

Contract (including any Contract or arrangement relating to any transaction or relationship 

between or among the Company and any of its Subsidiaries, on the one hand, and any 

unconsolidated affiliate, on the other hand), including any structured finance, special purpose or 

limited purpose entity or Person, or any “off-balance sheet arrangements” (as defined in 
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Item 2.03 of Form 8-K under the Exchange Act), where the result, purpose or effect of such 

Contract is to avoid disclosure of any material transaction involving, or material liabilities of, the 

Company or any of its Subsidiaries in the Company SEC Documents (including any audited 

financial statements and unaudited interim financial statements of the Company included 

therein). 

Section 3.7 Absence of Certain Changes or Events.  

(a) Since September 30, 2024 through the date of this Agreement, except in 

connection with the transactions contemplated by this Agreement, the respective businesses of 

the Company and its Subsidiaries have been conducted in the ordinary course of business.  

(b) Since September 30, 2024 through the date of this Agreement, neither the 

Company nor any of its Subsidiaries has taken any action that, if taken after the date of this 

Agreement, would constitute a breach of clause (d), (g), (h), (i), (j), (o), (q), or (y) (in the case of 

(y), to the extent relating to any of the foregoing clauses) of Section 5.1.  

(c) Since September 30, 2024 through the date of this Agreement, there has 

not been any event, circumstance, occurrence, effect, fact, development or change that has had, 

or would reasonably be expected to have, individually or in the aggregate, a Material Adverse 

Effect on the Company.  

Section 3.8 No Undisclosed Liabilities. Except for liabilities or obligations (a) as (and 

to the extent) reflected, disclosed or reserved against in the Company’s balance sheets (or the 

notes thereto) included in the Company’s Annual Report on Form 10-K filed with the SEC on 

November 20, 2024, or the Company’s Quarterly Report on Form 10-Q filed with the SEC on 

February 5, 2025, (b) incurred in the ordinary course of business since September 30, 2024, 

(c) incurred in connection with the transactions contemplated by this Agreement or (d) that have 

not had, and would not reasonably be expected to have, individually or in the aggregate, a 

Material Adverse Effect on the Company, none of the Company or any of its Subsidiaries has 

any liabilities or obligations of any nature, whether or not accrued, contingent, absolute or 

otherwise and whether or not required to be reflected on a consolidated balance sheet of the 

Company (or the notes thereto) in accordance with GAAP. 

Section 3.9 Litigation. As of the date of this Agreement, there is no Proceeding 

pending or, to the Knowledge of the Company, threatened against the Company or any of its 

Subsidiaries or any asset or property of the Company or any of its Subsidiaries, and neither the 

Company nor any of its Subsidiaries nor any asset or property of the Company or any of its 

Subsidiaries is subject to a continuing Order, in each case, that (a) has had, or would reasonably 

be expected to have, individually or in the aggregate, a Material Adverse Effect on the Company 

or (b) would reasonably be expected to, individually or in the aggregate, impair in any material 

respect the ability of the Company to perform its obligations under this Agreement or to 

consummate the Merger, or prevent or materially delay the consummation of any of the Merger 

and the other transactions contemplated by this Agreement. 
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Section 3.10 Permits; Compliance with Laws. 

(a) (i) The Company and its Subsidiaries are in possession of all franchises, 

grants, licenses, permits, easements, variances, exemptions, consents, certificates, approvals, 

registrations, clearances, orders and other authorizations necessary for the Company and its 

Subsidiaries to own, lease and operate their respective properties and assets and to carry on their 

respective businesses as now being conducted, under and pursuant to all applicable Laws (the 

“Company Permits”), (ii) all such Company Permits are in full force and effect and (iii) as of the 

date of this Agreement, no suspension, cancelation, withdrawal or revocation thereof is pending 

or, to the Knowledge of the Company, threatened, except where the failure to be in possession 

of, failure to be in full force and effect or the suspension, cancelation, withdrawal or revocation 

thereof (A) has not had, and would not reasonably be expected to have, individually or in the 

aggregate, a Material Adverse Effect on the Company and (B) would not reasonably be expected 

to, individually or in the aggregate, impair in any material respect the ability of the Company to 

perform its obligations under this Agreement or to consummate the Merger, or prevent or 

materially delay the consummation of any of the Merger and the other transactions contemplated 

by this Agreement. 

(b) Since January 1, 2023, the Company and its Subsidiaries have been and 

are in compliance with (i) all applicable Laws and (ii) all Company Permits, except where any 

failure to be in such compliance (A) has not had, and would not reasonably be expected to have, 

individually or in the aggregate, a Material Adverse Effect on the Company and (B) would not 

reasonably be expected to, individually or in the aggregate, impair in any material respect the 

ability of the Company to perform its obligations under this Agreement or to consummate the 

Merger, or prevent or materially delay the consummation of any of the Merger and the other 

transactions contemplated by this Agreement. 

(c) Since January 1, 2023, through the date of this Agreement, none of the 

Company or any of its Subsidiaries or, to the Knowledge of the Company, any of their respective 

directors, officers or employees, has received any written or, to the Knowledge of the Company, 

oral notification from a Governmental Authority asserting that the Company or any of its 

Subsidiaries is not in compliance with, or is under investigation with respect to any failure to 

comply with, any Laws or Company Permits, except where any failure to be in such compliance 

(i) has not had, and would not reasonably be expected to have, individually or in the aggregate, a 

Material Adverse Effect on the Company and (ii) would not reasonably be expected to, 

individually or in the aggregate, impair in any material respect the ability of the Company to 

perform its obligations under this Agreement or to consummate the Merger, or prevent or 

materially delay the consummation of any of the Merger and the other transactions contemplated 

by this Agreement. 

Section 3.11 Information Supplied. None of the information supplied or to be supplied 

by or on behalf of the Company or any of its Subsidiaries for inclusion or incorporation by 

reference in (a) the Form F-4 (or successor form) to be filed with the SEC by Parent in 

connection with the registration under the Securities Act of the Parent Shares to be issued in the 

Merger (as amended or supplemented from time to time, the “Form F-4”) will, at the time the 

Form F-4 is filed with the SEC, at any time it is amended or supplemented or at the time it 

becomes effective under the Securities Act, contain any untrue statement of a material fact or 
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omit to state any material fact required to be stated therein, in light of the circumstances under 

which they are made, not misleading and (b) the proxy statement to be sent to the stockholders of 

the Company relating to the Company Stockholders’ Meeting (as amended or supplemented 

from time to time, the “Proxy Statement”) will, at the date it, or any amendment or supplement to 

it, is mailed to stockholders of the Company and at the time of the Company Stockholders’ 

Meeting, contain any untrue statement of a material fact or omit to state a material fact necessary 

to make the statements therein, in light of the circumstances in which they are made, not 

misleading (except that no representation or warranty is made by the Company regarding such 

portions thereof that relate expressly to Parent or any of its Subsidiaries, including Merger Sub, 

or to statements made therein based on information supplied by or on behalf of Parent or any of 

its Subsidiaries (including Merger Sub) for inclusion or incorporation by reference therein). The 

Proxy Statement will comply as to form in all material respects with the requirements of the 

Exchange Act. 

Section 3.12 Employee Benefit Plans; Labor.  

(a) Section 3.12(a) of the Company Disclosure Letter sets forth a true and 

complete list, as of the date of this Agreement, of each material Company Benefit Plan and 

separately identifies each material Foreign Plan. The Company has made available to Parent, in 

each case, to the extent applicable, (i) a true and complete copy of such material Company 

Benefit Plan and all amendments thereto (including a written description of the material 

provisions of each unwritten material Company Benefit Plan), (ii) each trust, insurance, annuity 

or other funding Contract, (iii) the most recent financial statements and actuarial or other 

valuation reports, (iv) the most recent annual report on Form 5500, (v) the most recent 

determination letter (or, if applicable, advisory or opinion letter) from the IRS, (vi) the most 

recent summary plan description and any material modification and (vii) all material notices 

given to such Company Benefit Plan, the Company or any Company ERISA Affiliate by the 

IRS, United States Department of Labor, Pension Benefit Guarantee Corporation or other 

Governmental Authority since January 1, 2023. 

(b) Except as has not been, and would not reasonably be expected to be, 

individually or in the aggregate, materially adverse to the Company and its Subsidiaries, taken as 

a whole, (i) each of the Company Benefit Plans has been established, adopted, operated, 

maintained and administered in accordance with its terms and applicable Laws, including ERISA 

and the Code, (ii) all payments and contributions required to be made under the terms of any 

Company Benefit Plan and applicable Laws have been timely made or accrued or otherwise 

adequately reserved (as of the date of this Agreement and as of the Closing) to the extent 

required by and in accordance with GAAP, (iii) none of the Company or any of its Subsidiaries 

or, to the Knowledge of the Company, any third party, has engaged in any non-exempt 

“prohibited transaction” (within the meaning of Section 4975 of the Code or Section 406 of 

ERISA) with respect to any Company Benefit Plan that would result in the imposition of any 

liability to the Company or any of its Subsidiaries and (iv) each Company Benefit Plan that is a 

“nonqualified deferred compensation plan” (within the meaning of Section 409A of the Code) is 

in documentary compliance with, and has been operated and administered in compliance with, 

Section 409A of the Code and the guidance issued by the IRS provided thereunder. Neither the 

Company nor any Subsidiary of the Company has any obligation to gross-up or otherwise 
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reimburse any current or former employee or other individual service provider for any tax 

incurred by such person pursuant to Section 409A. 

(c) Each Company Benefit Plan intended to be qualified under Section 401(a) 

of the Code has either received a favorable determination letter from the IRS with respect to such 

Company Benefit Plan as to its qualified status under the Code, or with respect to a prototype 

Company Benefit Plan, the prototype sponsor has received a favorable IRS opinion letter, or the 

Company Benefit Plan or prototype sponsor has remaining a period of time under applicable 

Code regulations or pronouncements of the IRS in which to apply for such a letter and make any 

amendments necessary to obtain a favorable determination or opinion as to the qualified status of 

each such Company Benefit Plan. To the Knowledge of the Company, no event has occurred 

since the most recent determination or opinion letter or application therefor relating to any such 

Company Benefit Plan and no condition exists that has adversely affected, or would reasonably 

be expected to adversely affect, the qualified status of any such Company Benefit Plan or result 

in the imposition of any liability, penalty or tax under ERISA or the Code that is, individually or 

in the aggregate, material to the Company and its Subsidiaries, taken as a whole. 

(d) Neither the Company nor any Company ERISA Affiliate operates, 

maintains, contributes to, is required to contribute to or sponsors (or has in the past six (6) years 

established, operated, maintained, contributed to, was required to contribute to or sponsored) 

(i) a “multiemployer plan” (as defined in Section 3(37) of ERISA), (ii) a “multiple employer 

plan” (within the meaning of Section 413(c) of the Code), (iii) a “multiple employer welfare 

arrangement” (within the meaning of Section 3(40) of ERISA) or (iv) a Company Benefit Plan 

that constitutes a “single employer plan” (within the meaning of Section 4001(a)(15) of ERISA) 

to which the Company, any of its Subsidiaries or any Company ERISA Affiliate made, or was 

required to make, contributions during the six years prior to the date hereof. 

(e) Except as has not been, and would not reasonably be expected to be, 

individually or in the aggregate, materially adverse to the Company and its Subsidiaries, taken as 

a whole, as of the date of this Agreement there are no pending, or, to the Knowledge of the 

Company, threatened Proceedings, disputes or claims (other than routine claims for benefits) 

against or affecting any Company Benefit Plan, by any employee or beneficiary covered under 

such Company Benefit Plan, as applicable, or otherwise involving such Company Benefit Plan. 

(f) Neither the execution or delivery of nor performance of the Company’s 

obligations under this Agreement nor the consummation of the Merger will, either alone or in 

conjunction with any other event (including any termination of employment upon or following 

the consummation of the Merger), (i) entitle any current or former director or employee of, or 

individual service provider to, the Company or any of its Subsidiaries to any payment or benefit 

(or result in the funding of any such payment or benefit), except as expressly provided in this 

Agreement, (ii) increase the amount or value of any benefit or compensation otherwise payable 

or required to be provided to any such director, employee or individual service provider, 

(iii) accelerate the time of payment, funding or vesting of amounts due any such director, 

employee or individual service provider, (iv) result in any “excess parachute payment” (within 

the meaning of Section 280G of the Code) becoming due to any current or former employee or 

other individual service provider of the Company or any of its Subsidiaries, or (v) limit or restrict 

the right of Parent, the Surviving Corporation, the Company or any of its Subsidiaries to merge, 
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amend or terminate any Company Benefit Plan (other than any requirement to obtain the 

signature of a counterparty to amend, modify or terminate such Company Benefit Plan). Neither 

the Company nor any of its Subsidiaries has any obligation to compensate any current or former 

director, employee or other individual service provider for any Taxes incurred by such employee 

or individual service provider under Section 4999 of the Code. 

(g) Except as has not been, and would not reasonably be expected to be, 

individually or in the aggregate, materially adverse to the Company and its Subsidiaries, taken as 

a whole, none of the Company or any of its Subsidiaries has any obligations for post-termination 

health, welfare or life insurance benefits under any Company Benefit Plan (other than for 

continuation coverage required to be provided pursuant to Section 4980B of the Code) or 

coverage in which the full cost of such benefit is borne entirely by the former employee (or such 

former employee’s eligible dependents or beneficiaries). 

(h) As of the date of this Agreement, neither the Company nor any of its 

Subsidiaries is a party to or otherwise bound by any Labor Agreement, nor is any such Labor 

Agreement presently being negotiated, nor, to the Knowledge of the Company, are there any 

employees of the Company or any of its Subsidiaries represented by a labor or trade union, labor 

organization or works council. As of the date of this Agreement, to the Knowledge of the 

Company, there are no labor union organizing activities, representation campaigns, certification 

proceedings or petitions seeking a representation proceeding pending or threatened by or with 

respect to any of the employees of the Company or any of its Subsidiaries. Since January 1, 

2023, through the date of this Agreement, there has not been any, and there are no pending or, to 

the Knowledge of the Company, threatened material strikes, walkouts, lockouts, slowdowns or 

other material labor stoppages or labor disputes against or affecting the Company or its 

Subsidiaries. 

(i) Except as has not had, and would not reasonably be expected to have, 

individually or in the aggregate, a Material Adverse Effect on the Company, each Foreign Plan 

(i) has been established, operated, maintained and administered in compliance with its terms and 

operated in compliance with all applicable Laws; (ii) that is required to be registered or approved 

by a non-U.S. Governmental Authority, has been registered or approved and has been maintained 

in good standing with applicable regulatory authorities, and, to the Knowledge of the Company, 

no event has occurred since the date of the most recent approval or application therefor relating 

to any such Foreign Plan that would reasonably be expected to adversely affect any such 

approval or good standing; (iii) that is intended to qualify for special Tax treatment, meets all 

requirements for such treatment; (iv) that is required to be fully funded or fully insured, is fully 

funded or fully insured (determined using reasonable actuarial assumptions and valuations), in 

compliance with applicable Laws; and (v) is not subject to any pending or, to the Knowledge of 

the Company, threatened claims by or on behalf of any participant in any Foreign Plan, or 

otherwise involving any such Foreign Plan or the assets of any Foreign Plan, other than routine 

claims for benefits. 

(j) Except as has not been, and would not reasonably be expected to be, 

individually or in the aggregate, materially adverse to the Company and its Subsidiaries, taken as 

a whole, the Company and its Subsidiaries are, and since January 1, 2023, have been, in 

compliance with the terms of the Company Benefit Plans, any applicable Labor Agreement and 
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all applicable Laws respecting or relating to recruitment, employment and employment practices, 

and agency and other workers, including all Laws respecting terms and conditions of 

employment, health and safety, wages and hours, child labor, immigration, employment 

discrimination (including diversity, equity and inclusion), disability rights or benefits, equal 

opportunity, plant closures and layoffs, affirmative action, workers’ compensation, labor 

relations, employee leave issues and unemployment insurance. 

(k) Except as has not been, and would not reasonably be expected to be, 

individually or in the aggregate, materially adverse to the Company and its Subsidiaries, taken as 

a whole, none of the Company or any of its Subsidiaries is a party to a settlement agreement with 

a current or former director, officer, employee or independent contractor of the Company or its 

Subsidiaries that involves allegations relating to sexual harassment, sexual misconduct or 

discrimination by either (i) an officer of the Company or any of its Subsidiaries or (ii) an 

employee of the Company or any of its Subsidiaries at the level of Vice President or above. To 

the Knowledge of the Company, in the last five (5) years, no material allegations of sexual 

harassment or sexual misconduct have been made against (i) any officer of the Company or any 

of its Subsidiaries or (ii) an employee of the Company or any of its Subsidiaries at a level of 

Vice President or above. 

(l) The Company and its Subsidiaries are not government contractors or 

subcontractors and do not receive any federal funding in such capacity. 

(m) Except as has not been, and would not reasonably be expected to be, 

individually or in the aggregate, materially adverse to the Company and its Subsidiaries, taken as 

a whole, to the Knowledge of the Company, no employee of the Company or any of its 

Subsidiaries is in violation of any material term of any nondisclosure agreement, common law 

nondisclosure obligation, fiduciary duty, non-competition agreement or employee or customer 

non-solicitation agreement: (i) to the Company or any of its Subsidiaries or (ii) to a former 

employer of any such employee relating (A) to the right of any such employee to be employed 

by the Company or any of its Subsidiaries or (B) to the knowledge or use of Trade Secrets or 

proprietary information. 

Section 3.13 Taxes.  

(a) Except as has not had, and would not reasonably be expected to have, 

individually or in the aggregate, a Material Adverse Effect on the Company, the Company and 

each of its Subsidiaries have (i) timely filed or caused to be timely filed (taking into account any 

extension of time within which to file) all Tax Returns required to be filed by any of them, and 

all such filed Tax Returns (taking into account all amendments thereto) are true, complete and 

accurate and (ii) paid (or have had paid on their behalf) all Taxes due and owing, except, in the 

case of clause (ii) hereof, with respect to Taxes contested in good faith by appropriate 

Proceedings or for which adequate reserves or accruals have been established (as of the date of 

this Agreement and as of the Closing) in accordance with GAAP. 

(b) (i) There are no pending, threatened in writing, or ongoing audits, 

examinations, investigations or other Proceedings by any Governmental Authority in respect of 

material Taxes of the Company or any of its Subsidiaries, except, in each case, with respect to 
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matters for which adequate reserves have been established (as of the date of this Agreement and 

as of the Closing) in accordance with GAAP; (ii) no deficiency for material Taxes has been 

assessed or asserted in writing by any Governmental Authority against the Company or any of its 

Subsidiaries, except for deficiencies which have been satisfied by payment, settled or withdrawn, 

or which are being contested in good faith by appropriate Proceedings and for which adequate 

reserves or accruals have been established (as of the date of this Agreement and as of the 

Closing) in accordance with GAAP; (iii) none of the Company or any of its Subsidiaries has 

waived any statute of limitations with respect to material Taxes or agreed to any extension of 

time with respect to a Tax assessment or deficiency (other than in connection with extensions to 

file Tax Returns obtained in the ordinary course); and (iv) no written claim has been made by 

any Governmental Authority in a jurisdiction where the Company or any of its Subsidiaries does 

not currently file a Tax Return of a particular type that the Company or any of its Subsidiaries is 

or may be liable for a material amount of Taxes of such type in such jurisdiction, nor has any 

such assertion been threatened in writing or proposed in writing and, in each case, received by 

the Company or any of its Subsidiaries. 

(c) The Company and each of its Subsidiaries have complied with all 

applicable Tax Laws relating to the withholding of Taxes (including reporting and recordkeeping 

requirements related thereto) in all material respects.  

(d) As of the date hereof, none of the Company or any of its Subsidiaries is or 

has been within the last six years a member of an “affiliated group” as defined in Section 1504(a) 

of the Code or a consolidated, combined or unitary Tax group under state, local or non-U.S. Law 

(other than such a group the common parent of which is or was the Company or any of its 

Subsidiaries). 

(e) None of the Company or any of its Subsidiaries has any material liability 

for Taxes of any other Person (other than Taxes of the Company or any Subsidiary) (i) under any 

Tax Sharing Agreement (other than such an agreement or arrangement exclusively between or 

among the Company and/or its Subsidiaries) or (ii) under Treasury Regulations Section 1.1502-6 

(or any similar provision of state, local or non-U.S. Law), as a transferee or successor, or by 

Contract or otherwise (other than (A) such an agreement or arrangement exclusively between or 

among the Company and/or its Subsidiaries and (B) commercial agreements not primarily related 

to Taxes). 

(f) None of the Company or any of its Subsidiaries has participated in any 

“listed transaction” within the meaning of Treasury Regulations Section 1.6011-4(b)(2) (or any 

similar provision of state, local or non-U.S. Law). 

(g) Neither the Company nor any of its Subsidiaries will have any obligation 

to make any payment described in Section 965(h) of the Code after the Closing Date. 

(h) Within the last five (5) years ending on the date hereof, none of the 

Company or any of its Subsidiaries has been a “controlled corporation” or a “distributing 

corporation” in any distribution that was purported or intended to be governed by Section 355 of 

the Code. 
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(i) The places where (i) material decisions concerning the general 

management of the Company are taken and (ii) management of the Company meets in the 

ordinary course are each in the United States and the Company will exercise its rights, and 

perform its obligations hereunder (including under Article VII of this Agreement) in all material 

respects from the United States. 

(j) As of the date hereof, the aggregate amount of all “distributions” made by 

the Company (as determined under Treasury Regulations Section 1.7874-10(k)(1)), or any 

“predecessor” of the Company (as determined under Treasury Regulations Section 1.7874-10(f)), 

within the preceding 36 month period is not in excess of $750,000,000. 

Section 3.14 Material Contracts. 

(a) Section 3.14(a) of the Company Disclosure Letter sets forth a complete 

and correct list, as of the date of this Agreement, of each Company Material Contract, a complete 

and correct copy of each of which has been made available to Parent prior to the date of this 

Agreement. For purposes of this Agreement, “Company Material Contract” shall mean any 

Contract (other than any Company Benefit Plan) to which the Company or any of its Subsidiaries 

is a party or to or by which any asset or property of the Company or any of its Subsidiaries is 

bound, except for this Agreement, that: 

(i) is a Contract (other than a purchase order) with (A) a Company 

Top Supplier or (B) to the extent not covered in subclause (A), with a vendor or supplier 

that provided or provides, as applicable, for aggregate payments from the Company and 

its Subsidiaries of more than $10,000,000 in the Company’s most recently completed 

fiscal year; 

(ii) is a Contract (other than a purchase order) with (A) a Company 

Top Customer or (B) to the extent not covered in subclause (A), with a customer, 

distributor, dealer, sales representative or similar Person that provided or provides, as 

applicable, for aggregate payments to the Company and its Subsidiaries of more than 

$20,000,000 in the Company’s most recently completed fiscal year;  

(iii) constitutes a “material contract” (as such term is defined in 

item 601(b)(10) of Regulation S-K under the Securities Act) of the Company and its 

Subsidiaries, taken as a whole, and is required to be filed with the SEC; 

(iv) is a joint venture, shareholder or similar Contract that is material to 

the operation of the Company and its Subsidiaries, taken as a whole; 

(v) is a Contract (other than those solely between or among the 

Company and any of its wholly owned Subsidiaries) relating to Indebtedness for 

borrowed money of the Company or any of its Subsidiaries in an amount in excess of 

$25,000,000; 

(vi) is an agreement under which the Company or any of its 

Subsidiaries has granted any Person registration rights (including demand and piggy-back 

registration rights); 
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(vii) is a non-competition or other Contract that materially limits (A) the 

manner, lines of business or localities in which any business of the Company and its 

Subsidiaries, taken as a whole, is or has a right to be conducted or (B) the types of 

businesses that the Company and its Subsidiaries conduct or have a right to conduct; 

(viii) is a Contract relating to the acquisition or disposition of any 

business, operations or assets (whether by merger, sale of stock, sale of assets, 

consolidation or otherwise) entered into within the past three (3) years, for aggregate 

actual or contingent consideration under such Contract in excess of $25,000,000, or 

which has continuing or contingent obligations that would reasonably be expected to be 

in excess of $2,500,000; 

(ix) is a Contract, under which the Company or any of its Subsidiaries 

has granted or received any material license, consent to use, non-assertion or similar 

rights with respect to Intellectual Property (other than (A) non-exclusive inbound licenses 

granted on standardized terms for generally available non-customized Software or 

information technology services, including any licenses for “open source” Software or 

(B) Contracts with non-exclusive grants of rights to a customer, distributor, reseller, 

supplier or service provider, in each case, entered into in the ordinary course of business); 

(x) is material to the Company and its Subsidiaries, taken as a whole, 

that provides for “single source” supply to the Company or any of its Subsidiaries; 

(xi) provides for (A) material exclusivity rights (including in respect of 

distribution rights or a particular product or geography or the grant to a third party of an 

exclusive license or similar exclusive right to any material Company Owned IP) for the 

benefit of a third party or (B) “most favored nation” rights which the Company or its 

Subsidiaries has granted to a third party that are material to the Company and its 

Subsidiaries, taken as a whole; 

(xii) is a Contract that contains a put, call, right of first offer, 

redemption, repurchase or similar right pursuant to which the Company or any of its 

Subsidiaries would be required to purchase or sell, as applicable, any material equity 

interests, businesses, lines of business, divisions, joint ventures, partnerships or other 

assets of any Person; or 

(xiii) provides for the Company or its Subsidiaries to indemnify or hold 

harmless any other Person entered into outside of the ordinary course of business, that 

would reasonably be expected to impose on the Company or any of its Subsidiaries a 

liability in excess of $5,000,000. 

(b) Except as has not had, and would not reasonably be expected to have, 

individually or in the aggregate, a Material Adverse Effect on the Company, (i) none of the 

Company or any of its Subsidiaries is in breach of or default (or, with the giving of notice or 

lapse of time or both, would be in default) under the terms of, and none has taken any action 

resulting in the termination of, acceleration of performance required by, or resulting in a right of 

termination or acceleration under, any Company Material Contract, (ii) as of the date of this 
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Agreement, to the Knowledge of the Company, no other party to any Company Material 

Contract is in breach of or default (or, with the giving of notice or lapse of time or both, would 

be in default) under the terms of, and none has taken any action resulting in the termination of, 

acceleration of performance required by, or resulting in a right of termination or acceleration 

under, any Company Material Contract and (iii) each Company Material Contract is (x) a valid 

and binding obligation of the Company or its Subsidiary that is a party thereto, as applicable, 

and, to the Knowledge of the Company, the other parties thereto (provided that (A) such 

enforcement may be subject to applicable bankruptcy, insolvency (including all Laws related to 

fraudulent transfers), reorganization, moratorium or other similar Laws, now or hereafter in 

effect, relating to creditors’ rights and remedies generally and (B) the remedies of specific 

performance and injunctive and other forms of equitable relief may be subject to equitable 

defenses and to the discretion of the court before which any Proceeding therefor may be 

brought), and (y) in full force and effect. 

Section 3.15 Intellectual Property. 

(a) Except as has not been, and would not reasonably be expected to be, 

individually or in the aggregate, materially adverse to the Company and its Subsidiaries, taken as 

a whole, Section 3.15(a) of the Company Disclosure Letter sets forth a complete and accurate list 

of all issuances and registrations of, and pending applications for registrations of, all Company 

Owned IP (the “Company Registered IP”). Except as has not been, and would not reasonably be 

expected to be, individually or in the aggregate, materially adverse to the Company and its 

Subsidiaries, taken as a whole, (i) the Company and its Subsidiaries, as applicable, are the 

exclusive owner of all Company Registered IP, (ii) all Company Owned IP is subsisting, and, to 

the Knowledge of the Company, excluding any applied-for Company Registered IP, valid and 

enforceable and (iii) Company and its Subsidiaries own, free and clear of all Liens (other than 

Permitted Liens) all Company Owned IP. 

(b) Except as has not been, and would not reasonably be expected to be, 

individually or in the aggregate, materially adverse to the Company and its Subsidiaries, taken as 

a whole, (i) all assignments to the Company or any of its Subsidiaries of Intellectual Property 

issued by, registered with, renewed by or the subject of a pending application before any 

Governmental Authority or Domain Name registrar that are owned by the Company or such 

Subsidiary have been properly executed and recorded, where applicable, (ii) as of the date of this 

Agreement, there are no inventorship challenges, opposition or nullity proceedings, post-grant 

reviews or similar proceedings declared, commenced or provoked or, to the Knowledge of the 

Company, threatened with respect to any Patents included in the Company Registered IP, and 

(iii) as of the date of this Agreement, there is no Proceeding pending or, to the Knowledge of the 

Company, threatened against the Company or any of its Subsidiaries concerning the ownership, 

validity, registrability or enforceability of any Company Owned IP or, to the Knowledge of the 

Company, Intellectual Property used in the respective businesses of the Company and its 

Subsidiaries. 

(c) Except as has not been, and would not reasonably be expected to be, 

individually or in the aggregate, materially adverse to the Company and its Subsidiaries, taken as 

a whole, the Company and its Subsidiaries own, validly license or have the right to use in the 
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manner currently used, all Intellectual Property rights that are used in the respective businesses 

of the Company and its Subsidiaries. 

(d) Except as has not been, and would not reasonably be expected to be, 

individually or in the aggregate, materially adverse to the Company and its Subsidiaries, taken as 

a whole, as of the date of this Agreement, and since January 1, 2023, (i) the conduct of the 

respective businesses of the Company and its Subsidiaries as currently conducted does not, and 

has not, infringed upon, misappropriated or otherwise violated any Intellectual Property rights of 

any other Person, (ii) there is and have been no claims for any such infringement, 

misappropriation or other violation pending or, to the Knowledge of the Company, threatened 

against the Company or any of its Subsidiaries, and (iii) to the Knowledge of the Company, no 

other Person is, and has not been, infringing, misappropriating or otherwise violating any 

Intellectual Property right owned by or used in the respective businesses of the Company or any 

of its Subsidiaries. 

(e) Except as has not been, and would not reasonably be expected to be, 

individually or in the aggregate, materially adverse to the Company and its Subsidiaries, taken as 

a whole, each employee or consultant involved in the conception, reduction to practice or 

creation of any Company Owned IP on behalf of the Company or its Subsidiaries has entered 

into a written agreement with the Company or its Subsidiaries providing for the assignment of 

such Company Owned IP to the Company or its Subsidiaries. 

(f) Except as has not been, and would not reasonably be expected to be, 

individually or in the aggregate, materially adverse to the Company and its Subsidiaries, taken as 

a whole, (i) the Company and its Subsidiaries have taken commercially reasonable measures to 

protect the confidentiality of all Trade Secrets of the Company or any of its Subsidiaries and 

(ii) to the Knowledge of the Company, there has been no unauthorized or improper use or 

disclosure thereof. 

Section 3.16 Information Technology; Data Protection. 

(a) Except as has not been, and would not reasonably be expected to be, 

individually or in the aggregate, materially adverse to the Company and its Subsidiaries, taken as 

a whole, (i) the IT Assets owned, leased or licensed by the Company and its Subsidiaries are 

sufficient to operate and perform as needed by the Company and its Subsidiaries to adequately 

conduct their respective businesses as currently conducted and (ii) since January 1, 2023, there 

have been no security breaches of, unauthorized access to or misuse of, failures or unplanned 

outages of, or other adverse integrity or security events affecting the IT Assets of the Company 

and its Subsidiaries or any other Persons to the extent used by or on behalf of the Company or its 

Subsidiaries (or, in each case information and transactions stored or contained therein or 

transmitted thereby). 

(b) Except as has not been, and would not reasonably be expected to be, 

individually or in the aggregate, materially adverse to the Company and its Subsidiaries, taken as 

a whole, (i) the Company and each of its Subsidiaries have taken commercially reasonable 

measures to protect all Personal Data in its and their possession against unauthorized access or 

use, misuse, loss or damage and (ii) the Company and its Subsidiaries have since January 1, 
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2023, complied with all applicable Laws, as well as their own rules, policies and procedures, 

relating to privacy, data protection and the collection, retention, protection, transfer, use and 

processing of all Personal Data, and, to the Knowledge of the Company, there has been no 

unauthorized access to or use of, misuse of, loss of or damage to any such Personal Data. 

(c) Except as has not been, and would not reasonably be expected to be, 

individually or in the aggregate, materially adverse to the Company and its Subsidiaries, taken as 

a whole, the Company and its Subsidiaries have taken commercially reasonable steps consistent 

with industry standards to maintain and protect the confidentiality and security of its IT Assets, 

and all data stored therein or processed thereby, including the implementation of commercially 

reasonable data backup, disaster avoidance and recovery procedures, business continuity 

procedures and encryption and other security protocol technology. 

(d) Except as has not been, and would not reasonably be expected to be, 

individually or in the aggregate, materially adverse to the Company and its Subsidiaries, taken as 

a whole, (i) the Company and its Subsidiaries have since January 1, 2023, been in compliance 

with applicable Laws and contractual obligations relating to data protection, data privacy and the 

processing of information or data, including the collection, use, transfer, storage and processing 

of any Personal Data or proprietary data collected or processed by or on behalf of the Company 

and its Subsidiaries and (ii) to the Knowledge of the Company, the Company and its Subsidiaries 

have not received any (A) written notice from any applicable Governmental Authority or 

(B) material claims, proceedings or legal actions from any other Person alleging any non-

compliance with any data security obligations, nor has the Company and its Subsidiaries been 

threatened in writing to be charged with any such non-compliance by any Governmental 

Authority. 

Section 3.17 Real and Personal Property. 

(a) Except as has not had, and would not reasonably be expected to have, 

individually or in the aggregate, a Material Adverse Effect on the Company, the Company and 

its Subsidiaries (as applicable) have (i) good title to, or valid leasehold interests in, all of their 

respective properties and assets (including all Company Owned Real Property and all Company 

Leased Real Property), free and clear of all Liens, except for Permitted Liens, and (ii) exclusive 

possession of all Company Owned Real Property and Company Leased Real Property. Other 

than as constitutes a Permitted Lien, neither the Company nor any of its Subsidiaries is a lessor 

or grantor under any material lease or other instrument granting to any other Person any right to 

the possession, lease, occupancy or enjoyment of any material real property owned by the 

Company or any of its Subsidiaries or any material portion thereof (including any Company 

Owned Real Property). 

(b) Each Company Lease is a valid and binding obligation of the Company or 

any of its Subsidiaries that is a party thereto, as applicable, and to the Knowledge of the 

Company, the other parties thereto, except as has not had, and would not reasonably be expected 

to have, individually or in the aggregate, a Material Adverse Effect on the Company; provided 

that (i) such enforcement may be subject to applicable bankruptcy, insolvency (including all 

Laws related to fraudulent transfers), reorganization, moratorium or other similar Laws, now or 

hereafter in effect, relating to creditors’ rights and remedies generally and (ii) the remedies of 
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specific performance and injunctive relief and other forms of equitable relief may be subject to 

equitable defenses and to the discretion of the court before which any Proceeding therefor may 

be brought. The Company has provided Parent with true, correct and complete copies, as of the 

date hereof, of each material Company Lease. 

(c) As of the date of this Agreement, except as has not had, and would not 

reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect on 

the Company, none of the Company or any of its Subsidiaries has received any written 

communication from, or given any written communication to, or to the Knowledge of the 

Company, received or given any other type of communication from or to, any other party to any 

Company Lease or any lender, alleging that the Company, any of its Subsidiaries or such other 

party, as the case may be, is in default under such Company Lease. 

(d) Except as has not had, and would not reasonably be expected to have, 

individually or in the aggregate, a Material Adverse Effect on the Company (i) no Person, other 

than the Company or a Subsidiary of the Company, possesses, uses or occupies all or any portion 

of any Company Leased Real Property, (ii) there are no outstanding options or rights of first 

refusal to purchase any Company Owned Real Property or any interest therein and (iii) as of the 

date hereof, there are no pending or, to the Knowledge of the Company, threatened Proceedings 

to take all or any portion of any Company Leased Real Property or any Company Owned Real 

Property or any interest therein by eminent domain or any condemnation proceeding (or the 

jurisdictional equivalent thereof) or any sale or disposition in lieu thereof. 

(e) The Company and its Subsidiaries (as applicable) do not own any material 

real property other than the Company Owned Real Property. 

Section 3.18 Environmental. Except as has not had, and would not reasonably be 

expected to have, individually or in the aggregate, a Material Adverse Effect on the Company: 

(a) the Company and its Subsidiaries are and, since January 1, 2021, have 

been in compliance with all applicable Environmental Laws, including possessing and 

complying with the terms of all Company Permits required for their operations under applicable 

Environmental Laws; 

(b) as of the date of this Agreement, there is no Proceeding or Order pending 

or, to the Knowledge of the Company, threatened pursuant to or relating to any Environmental 

Law against the Company or any of its Subsidiaries; 

(c) as of the date of this Agreement, none of the Company or any of its 

Subsidiaries has received notice or a request for information alleging that the Company or any of 

its Subsidiaries or any of their respective predecessors has been or is in actual or potential 

violation of any applicable Environmental Law or otherwise may be liable under any applicable 

Environmental Law, which violation or liability is unresolved; 

(d) there have been no Releases of Hazardous Materials on or underneath any 

location that have resulted in or are reasonably likely to result in an obligation by the Company 

or any of its Subsidiaries to remediate such Releases pursuant to applicable Environmental Law 
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or otherwise have resulted in or are reasonably likely to result in liability to the Company or any 

of its Subsidiaries pursuant to applicable Environmental Law; 

(e) any asbestos, asbestos-containing material or presumed asbestos-

containing material that is on or part of any real property, plant, building or facility currently 

owned, leased or operated primarily by the Company or any of its present or past Subsidiaries or 

any of their respective predecessors is and, with respect to any real property, plant, building or 

facility formerly owned, leased or operated by the Company or any of its present or past 

Subsidiaries or any of their respective predecessors, was during the time of such ownership, lease 

or operation, managed according to the current legal standards governing such material, and its 

presence or condition does not violate any Environmental Law; and 

(f) none of the products manufactured, distributed or sold by the Company or 

any of its present or past Subsidiaries or any of their respective predecessors contained asbestos 

or asbestos-containing material. 

Section 3.19 Customers and Suppliers. None of the ten (10) largest customers (whether 

a distributor, dealer, sales representative or similar Person) (by sales) of the businesses of the 

Company and its Subsidiaries during the Company’s most recent fiscal year (the “Company Top 

Customers”) or the ten (10) largest suppliers (by spend) of the businesses of the Company and its 

Subsidiaries during the Company’s most recent fiscal year (the “Company Top Suppliers”) has 

since September 30, 2024, through the date of this Agreement (a) canceled or otherwise 

terminated, or to the Knowledge of the Company, threatened to cancel or otherwise terminate, its 

relationship with the Company or any of its Subsidiaries, (b) materially decreased, or to the 

Knowledge of the Company or any of its Subsidiaries, threatened to materially decrease the 

quantity of products or services purchased from or sold to, respectively, the Company or any of 

its Subsidiaries, outside of ordinary course fluctuations in business from the placing and 

fulfillment of Contracts, (c) demanded, requested or received from the Company or any of its 

Subsidiaries any material concessions with respect to any existing or proposed Contracts or 

programs which, in the aggregate, would reasonably be expected to be materially adverse to the 

Company or its Subsidiaries, taken as a whole, or (d) been engaged in a material dispute with the 

Company or any of its Subsidiaries, in the case of each of clauses (a) (with respect to threatened 

matters), (b), (c) and (d), other than to the extent in the ordinary course of business. Lists of all 

customers and suppliers referred to in this Section 3.19 have been made available to Parent prior 

to the date of this Agreement.  

Section 3.20 Foreign Corrupt Practices Act; Anti-Corruption. Except as has not been, 

and would not reasonably be expected to be, material to the Company and its Subsidiaries, taken 

as a whole:  

(a) Since January 1, 2020, none of the Company or its Subsidiaries, nor, to the 

Knowledge of the Company, any director, officer, employee or agent of the Company, has 

directly or indirectly made, offered to make, attempted to make, or accepted any contribution, 

gift, bribe, rebate, payoff, influence payment, kickback or other payment to or from any Person, 

private or public, regardless of what form, whether in money, property or services, in violation of 

the FCPA, the U.S. Travel Act, the U.K. Bribery Act 2010, the OECD Convention on Combating 

Bribery of Foreign Public Officials in International Business Transactions or any other 
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applicable Law relating to anti-corruption or anti-bribery (collectively, the “Anti-Corruption 

Laws”). 

(b) Neither the Company nor any of its Subsidiaries, as of the date of this 

Agreement, (i) to the Knowledge of the Company, is under external or internal investigation for 

any material violation of the Anti-Corruption Laws, (ii) has received any notice or other 

communication (in writing or otherwise) from any Governmental Authority regarding any 

material violation of, or failure to comply with, any Anti-Corruption Laws or (iii) to the 

Knowledge of the Company, is the subject of any internal complaint, audit or review process 

regarding a material violation of the Anti-Corruption Laws. 

(c) The Company and its Subsidiaries maintain an adequate system or systems 

of internal controls reasonably designed to (i) ensure compliance with the Anti-Corruption Laws 

and (ii) prevent and detect violations of the Anti-Corruption Laws. 

(d) Since January 1, 2020, neither the Company nor any of its Subsidiaries has 

made any disclosure (voluntary or otherwise) to any Governmental Authority with respect to any 

alleged irregularity, misstatement or omission or other potential violation or liability arising 

under or relating to any Anti-Corruption Laws. 

Section 3.21 Customs and International Trade Laws; Sanctions. 

(a) Except as has not been, and would not reasonably be expected to be, 

individually or in the aggregate, material to the Company and its Subsidiaries, taken as a whole, 

(i) since January 1, 2020, the Company and its Subsidiaries have been in compliance with all 

applicable Customs & International Trade Laws, and (ii) as of the date of this Agreement, there 

are no unresolved formal claims concerning the liability of any of the Company or its 

Subsidiaries under such Laws.  

(b) Without limitation to Section 3.21(a), except as has not been, and would 

not reasonably be expected to be, individually or in the aggregate, material to the Company and 

its Subsidiaries, taken as a whole, (i) at all times since January 1, 2020, the Company and its 

Subsidiaries and, to the Knowledge of the Company, Persons acting on their behalf, have 

obtained all import and export licenses and all other Customs & International Trade 

Authorizations, (ii) since January 1, 2020, no Governmental Authority has imposed any civil or 

criminal fine, penalty, seizure, forfeiture, revocation of a Customs & International Trade 

Authorization or denial of future Customs & International Trade Authorizations against any of 

the Company or its Subsidiaries or any of their respective directors, officers or, to the 

Knowledge of the Company, employees or agents, of the Company or any of its Subsidiaries (in 

their capacity as such) in connection with any actual or alleged violation of any applicable 

Customs & International Trade Laws, and (iii) since January 1, 2020, through the date of this 

Agreement, there have been no written claims, written requests for information, the initiation of 

any Proceedings or, to the Knowledge of the Company, investigations by a Governmental 

Authority with respect to the Company’s and its Subsidiaries’ Customs & International Trade 

Authorizations and compliance with applicable Customs & International Trade Laws. 
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(c) Except as has not been, and would not reasonably be expected to be, 

material to the Company and its Subsidiaries, taken as a whole, neither the Company nor any of 

its Subsidiaries, and no director, officer or, to the Knowledge of the Company, employee thereof, 

(i) is a Sanctioned Person or (ii) as of the date of this Agreement, has pending or, to the 

Knowledge of the Company, threatened claims against it, him or her with respect to applicable 

Sanctions. 

(d) Except as has not been, and would not reasonably be expected to be, 

material to the Company and its Subsidiaries, taken as a whole, each of the Company and its 

Subsidiaries, and each director, officer and, to the Knowledge of the Company, other employee 

thereof, (i) is and, since January 1, 2020, has been, in compliance in all material respects with all 

applicable Sanctions and (ii) has in place adequate controls and systems reasonably designed to 

ensure compliance with applicable Sanctions in each of the jurisdictions in which the Company 

or any of its Subsidiaries do business. 

(e) Except as has not been, and would not reasonably be expected to be, 

material to the Company and its Subsidiaries, taken as a whole, since January 1, 2020, neither the 

Company nor any of its Subsidiaries has made any disclosure (voluntary or otherwise) to any 

Governmental Authority with respect to any alleged irregularity, misstatement or omission or 

other potential violation or liability arising under or relating to any Customs & International 

Trade Laws or applicable Sanctions. 

Section 3.22 Insurance. Except as has not had, and would not reasonably be expected to 

have, individually or in the aggregate, a Material Adverse Effect on the Company (a) the 

Company and its Subsidiaries have paid, or caused to be paid, all premiums due under all 

insurance policies of the Company and its Subsidiaries, and all such insurance policies are in full 

force and effect, and (b) as of the date of this Agreement, none of the Company or any of its 

Subsidiaries has received written notice (i) that they are in default with respect to any obligations 

under such policies or (ii) of cancelation or termination with respect to any such policies, or 

refusal or denial of any coverage, reservation of rights or rejection of any claim under any such 

policies, in each case that is held by, or for the benefit of, the Company or any of its Subsidiaries. 

Section 3.23 Takeover Statutes and Provisions. Assuming the accuracy of Parent’s and 

Merger Sub’s representations and warranties in Section 4.24, the approval of the Company 

Board of the Merger and the other transactions contemplated by this Agreement represents all 

action necessary to render any provisions of any “fair price,” “moratorium,” “control share 

acquisition,” “supermajority,” “affiliate transactions,” “business combination statute or 

regulation” or any other takeover or anti-takeover statute of Delaware Law inapplicable to this 

Agreement, the Merger or any other transactions contemplated by this Agreement and no such 

provision in the Company’s Certificate of Incorporation (including Article XIII thereof) or 

Company’s Bylaws (collectively with any such Laws, “State Takeover Statutes”) is, or at the 

Effective Time will be, applicable to this Agreement, the Merger or any other transactions 

contemplated by this Agreement. Section 203 of the DGCL is not applicable to the Company. 

Section 3.24 Brokers. No investment banker, broker or finder other than Goldman 

Sachs & Co. LLC, the fees and expenses of which will be paid by the Company, is entitled to 

any investment banking, brokerage, finder’s or similar fee or commission in connection with this 
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Agreement or the transactions contemplated by this Agreement based upon arrangements made 

by or on behalf of the Company or any of its Affiliates. A true, correct and complete copy of the 

engagement letter between the Company and Goldman Sachs & Co. LLC has been made 

available to Parent prior to the date of this Agreement. 

Section 3.25 Opinion of Financial Advisors. The Company Board has received the 

opinion of Goldman Sachs & Co. LLC, dated as of the date of this Agreement, to the effect that, 

as of such date and based upon and subject to the limitations, qualifications and assumptions set 

forth therein, the Merger Consideration to be paid to the holders of shares of Company Common 

Stock (other Parent and its affiliates) pursuant to this Agreement is fair from a financial point of 

view to such holders of Company Common Stock. Promptly after the date of this Agreement, a 

true, correct and complete copy of such opinion will be made available to Parent for 

informational purposes only. 

Section 3.26 No Other Representations or Warranties. Except for the representations 

and warranties contained in this Article III, neither the Company nor any other Person on behalf 

of the Company makes any express or implied representation or warranty with respect to the 

Company or any of its Subsidiaries or any other information provided to Parent or Merger Sub in 

connection with the transactions contemplated by this Agreement, including the accuracy, 

completeness or timeliness thereof. The Company acknowledges that, except for the 

representations and warranties contained in Article IV of this Agreement, none of Parent or 

Merger Sub or any of their respective Affiliates or Representatives or any other Person makes 

(and the Company is not relying on) any representation or warranty, express or implied, to the 

Company in connection with the Merger and the other transactions contemplated by this 

Agreement, including any information, documents, projections, forecasts or other material made 

available to the Company or its Affiliates or its or their respective Representatives. 

ARTICLE IV 

 

REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUB  

Except (i) as disclosed in the Parent Disclosure Letter (it being understood and agreed 

that any disclosure set forth in one section or subsection of the Parent Disclosure Letter also shall 

be deemed to apply to each other section and subsection of this Agreement to which its 

applicability is reasonably apparent on its face) or (ii) other than with respect to Section 4.1, 

Section 4.2, Section 4.3 and Section 4.4, as disclosed in the Parent Public Documents lodged or 

filed with (or furnished to) the Registrar of Companies (to the extent publicly available), the SEC 

or ASIC by Parent on or after March 30, 2023, and prior to the date of this Agreement (but in 

each case excluding any risk factor disclosure contained under the heading “Risk Factors” (other 

than any factual information contained therein) or in any “forward-looking statements” legend or 

in any similarly non-specific, cautionary, predictive or forward-looking statements) and to the 

extent publicly available from the Registrar of Companies, EDGAR or on the ASX or ASIC 

website, Parent and Merger Sub hereby, jointly and severally, represent and warrant to the 

Company as follows: 

Section 4.1 Organization; Qualification. Parent is a public limited company duly 

organized and validly existing under the laws of Ireland. Merger Sub is a corporation duly 
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organized and validly existing under the laws of the State of Delaware. Each of Parent and 

Merger Sub has the requisite corporate power and authority to conduct its business as it is now 

being conducted and to own, lease and operate its properties and assets in the manner in which 

its properties and assets are currently operated, except where the failure to be so validly existing 

and authorized (a) has not been, and would not reasonably be expected to be, individually or in 

the aggregate, materially adverse to Parent and its Subsidiaries, taken as a whole, and (b) would 

not reasonably be expected to, individually or in the aggregate, impair in any material respect the 

ability of Parent or Merger Sub to perform their respective obligations under this Agreement or 

to consummate the Merger, or prevent or materially delay the consummation of any of the 

Merger and the other transactions contemplated by this Agreement. Each of Parent and Merger 

Sub is duly qualified or licensed to do business and is in good standing in each jurisdiction in 

which the character or location of the property owned, leased or operated by it or the nature of 

the business conducted by it makes such qualification or licensing necessary, except where the 

failure to be so duly qualified or licensed and in good standing (x) has not had, and would not 

reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect on 

Parent and (y) would not reasonably be expected to, individually or in the aggregate, impair in 

any material respect the ability of Parent or Merger Sub to perform their respective obligations 

under this Agreement or to consummate the Merger, or prevent or materially delay the 

consummation of any of the Merger and the other transactions contemplated by this Agreement. 

Accurate and complete copies of the Parent Organizational Documents, as in effect on the date of 

this Agreement, have been made available to the Company prior to the date of this Agreement. 

The Parent Organizational Documents are currently in effect, and neither Parent nor Merger Sub, 

as applicable, is in violation of any of the provisions thereof. 

Section 4.2 Share Capital; Subsidiaries. 

(a) As of the close of business on March 19, 2025 (the “Parent Capitalization 

Date”), the authorized share capital of Parent consisted of 2,000,000,000 Parent Shares, 

429,818,781 of which were issued and outstanding and none of which were held by Parent as 

treasury shares. There are no other classes of shares in the share capital of Parent and no bonds, 

debentures, notes or other Indebtedness or securities of Parent having the right to vote (or 

convertible into or exercisable for securities having the right to vote) on any matters on which 

holder’s shares in the share capital of Parent may vote authorized, issued or outstanding. As of 

the close of business on the Parent Capitalization Date, there were (i) 269,211 outstanding 

options relating to 269,211 Parent Shares (or an applicable equivalent number of CHESS Units 

of Foreign Securities as defined in the operating rules of ASX Settlement Pty Limited as 

published by ASX from time to time (“CUFS”) or American Depository Shares (“ADSs”) 

evidenced by American Depository Receipts), (ii) 2,874,799 outstanding restricted stock awards 

relating to 2,874,799 Parent Shares (or an applicable equivalent number of CUFS or ADSs 

evidenced by American Depository Receipts) and (iii) 19,593,334 Parent Shares (or an 

applicable equivalent number of CUFS or ADSs evidenced by American Depository Receipts) 

reserved for future issuance under Parent equity plans. All of the issued and outstanding Parent 

Shares have been, and all of the Parent Shares (or an applicable equivalent number of CUFS or 

ADSs evidenced by American Depository Receipts) that may be issued pursuant to the Parent 

Equity Awards, as amended from time to time, or other compensation plans of Parent will be, 

when issued in accordance with the respective terms thereof, duly authorized and validly issued, 
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and, along with the Parent Shares issuable pursuant to this Agreement, are, or will be when 

issued, fully paid, nonassessable and free of preemptive rights. 

(b) All of the outstanding Parent Shares have been sold pursuant to an 

effective registration statement filed under the federal securities Laws or an appropriate 

exemption therefrom. 

(c) Other than as set forth in Section 4.2(a), there are no (i) existing options, 

warrants, calls, preemptive rights, subscriptions or other securities or rights, restricted stock 

awards, restricted stock unit awards, convertible securities, agreements, arrangements or 

commitments of any kind obligating Parent to issue, transfer, register or sell, or cause to be 

issued, transferred, registered or sold, any shares of share capital of Parent or other equity or 

voting securities or other equity interests of Parent or securities convertible into or exchangeable 

for such shares or other equity or voting securities or other equity interests, or obligating Parent 

to grant, extend or enter into such options, warrants, calls, preemptive rights, subscriptions or 

other securities or rights, restricted stock awards, restricted stock unit awards, convertible 

securities, agreements, arrangements or commitments, (ii) outstanding obligations of Parent to 

repurchase, redeem or otherwise acquire any share capital of Parent or other equity or voting 

securities or other equity interests of Parent, or any securities representing the right to purchase 

or otherwise receive any share capital of Parent or other equity or voting securities or other 

equity interests of Parent, (iii) stockholder agreements, voting trusts or similar agreements with 

any Person to which Parent is a party, including any such agreements or trusts (A) restricting the 

transfer of the share capital of Parent or other equity interests of Parent or (B) affecting the 

voting rights of share capital of Parent or other equity or voting securities or other equity 

interests of Parent, or (iv) outstanding or authorized equity or equity-based compensation 

awards, including any equity appreciation rights, security-based performance units, “phantom” 

stock, profit-participation or other security rights issued by Parent, or other agreements, 

arrangements or commitments of any character (contingent or otherwise) to which Parent is 

party, in each case pursuant to which any Person is entitled to receive any payment from Parent 

based in whole or in part on the value of any share capital of Parent or other equity or voting 

securities or other equity interests of Parent. 

(d) All of the issued and outstanding capital stock of Merger Sub is, and at the 

Effective Time will be, owned by Parent or a direct or indirect wholly owned Subsidiary of 

Parent. Merger Sub has no outstanding options, warrants, rights or any other agreements 

pursuant to which any Person other than Parent may acquire any equity security of Merger Sub. 

(e) The number of authorized Parent Shares that have not been issued, 

subscribed for or otherwise committed to be issued is at least equal to the number of Parent 

Shares to be issued pursuant to this Agreement. 

Section 4.3 Authority Relative to Agreement. 

(a) Each of Parent and Merger Sub have all necessary organizational power 

and authority to execute, deliver and perform their respective obligations under this Agreement 

and to consummate the transactions contemplated by this Agreement. The execution, delivery 

and performance of this Agreement by Parent and Merger Sub, and the consummation by Parent 
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and Merger Sub of the transactions contemplated by this Agreement, have been duly and validly 

authorized by all necessary corporate action by Parent and Merger Sub, and (in the case of the 

Merger, except for the filing of the Certificate of Merger with the Delaware Secretary of State) 

no other corporate action or proceeding on the part of Parent or Merger Sub is necessary to 

authorize the execution, delivery and performance of this Agreement by Parent and Merger Sub 

and the consummation by Parent and Merger Sub of the transactions contemplated by this 

Agreement. This Agreement has been duly executed and delivered by each of Parent and Merger 

Sub and, assuming due authorization, execution and delivery of this Agreement by the other 

parties hereto, constitutes a legal, valid and binding obligation of each of Parent and Merger Sub, 

enforceable against each of Parent and Merger Sub in accordance with its terms, except that 

(i) such enforcement may be subject to applicable bankruptcy, insolvency (including all Laws 

related to fraudulent transfers), reorganization, moratorium or other similar Laws, now or 

hereafter in effect, affecting creditors’ rights and remedies generally and (ii) the remedies of 

specific performance and injunctive and other forms of equitable relief may be subject to 

equitable defenses and to the discretion of the court before which any Proceeding therefor may 

be brought. 

(b) The Parent Board and the Merger Sub Board have, by resolutions 

unanimously adopted thereby, approved this Agreement and the transactions contemplated by 

this Agreement. As of the date of this Agreement, none of the aforesaid actions by the Parent 

Board or the Merger Sub Board have been amended, rescinded or modified. Parent or a direct or 

indirect wholly owned Subsidiary of Parent, acting in its capacity as the sole stockholder of 

Merger Sub, has approved and adopted this Agreement. 

Section 4.4 No Vote Required. Assuming the accuracy of the representations and 

warranties in Section 3.2 and compliance by the Company with Section 5.1(c), no vote of the 

shareholders of Parent or the holders of any other securities of Parent is required by any Law or 

by the Parent Organizational Documents in connection with the consummation of the 

transactions contemplated by this Agreement. 

Section 4.5 No Conflict; Required Filings and Consents.  

(a) Neither the execution and delivery of this Agreement by Parent and 

Merger Sub nor the consummation by Parent and Merger Sub of the transactions contemplated 

by this Agreement, nor compliance by Parent and Merger Sub with any of the applicable terms 

or provisions of this Agreement, will (i) violate any provision of the Parent Organizational 

Documents or the certificate of incorporation or bylaws (or equivalent organizational documents) 

of any Subsidiary of Parent, (ii) assuming that the Consents, registrations, declarations, filings 

and notices referenced in Section 4.5(b) have been obtained or made, conflict with or violate any 

Law applicable to Parent or any of its Subsidiaries or by which any property or asset of Parent or 

any of its Subsidiaries is bound or affected or (iii) violate, conflict with or result in any breach of 

any provision of, or loss of any benefit, or constitute a default (with or without notice or lapse of 

time, or both) under, give rise to any right of termination, acceleration or cancelation of or 

require the Consent of, notice to or filing with any third party pursuant to any of the terms or 

provisions of any Contract to which Parent or any of its Subsidiaries is a party or by which any 

property or asset of Parent or any of its Subsidiaries is bound or affected, or result in the creation 

of a Lien, other than any Permitted Lien, upon any of the property or assets of Parent or any of 
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its Subsidiaries, other than, in the case of clause (i) with respect to the certificate of incorporation 

or bylaws (or equivalent organizational documents) of any Subsidiary of Parent (other than 

Merger Sub), clause (ii) and clause (iii), any such conflict, violation, breach, default, termination, 

acceleration, cancelation or Lien that (A) has not had, and would not reasonably be expected to 

have, individually or in the aggregate, a Material Adverse Effect on Parent and (B) would not 

reasonably be expected to, individually or in the aggregate, impair in any material respect the 

ability of Parent or Merger Sub to perform their respective obligations under this Agreement or 

to consummate the Merger, or prevent or materially delay the consummation of any of the 

Merger and the other transactions contemplated by this Agreement. 

(b) No Consent of, registration, declaration or filing with or notice to any 

Governmental Authority is required to be obtained or made by or with respect to Parent or any of 

its Subsidiaries in connection with the execution, delivery and performance of this Agreement or 

the consummation of the transactions contemplated by this Agreement, other than (i) applicable 

requirements of and filings with (x) the SEC under the Exchange Act or the Securities Act 

(including the filing with the SEC of the Form F-4 and the Proxy Statement), (y) the Registrar of 

Companies under the Companies Act 2014 of Ireland and (z) the ASIC, (ii) the filing of the 

Certificate of Merger with the Delaware Secretary of State, (iii) applicable requirements under 

non-United States qualification, state securities or “blue sky” laws of various states or any 

applicable other securities Laws, (iv) compliance with applicable rules and regulations of ASX, 

the NYSE and any other applicable stock exchanges or marketplaces, (v) compliance with the 

Irish Companies Act 2014 (as amended), (vi) such other items required solely by reason of the 

participation and identity of the Company in the transactions contemplated by this Agreement, 

(vii) compliance with and filings or notifications under Antitrust Laws and (viii) such other 

Consents, registrations, declarations, filings or notices the failure of which to be obtained or 

made (A) has not had, and would not reasonably be expected to have, individually or in the 

aggregate, a Material Adverse Effect on Parent and (B) would not reasonably be expected to, 

individually or in the aggregate, impair in any material respect the ability of Parent or Merger 

Sub to perform its respective obligations under this Agreement or to consummate the Merger, or 

prevent or materially delay the consummation of any of the Merger and the other transactions 

contemplated by this Agreement. 

Section 4.6 Parent Public Documents; Financial Statements. 

(a) Since March 31, 2023, Parent has timely lodged or filed with (or furnished 

to) the SEC or ASIC all forms, reports, schedules, statements, exhibits and other documents 

(including exhibits, financial statements and schedules thereto and all other information 

incorporated therein and amendments and supplements thereto) required by it to be filed (or 

furnished) under the applicable requirements of ASIC, the ASX Listing Rules, the Exchange Act 

or the Securities Act (collectively, the “Parent Public Documents”). As of its lodging or filing (or 

furnishing) date or, if amended prior to the date of this Agreement, as of the date of the last such 

amendment, each Parent Public Document complied in all material respects with the applicable 

requirements of ASIC, the ASX Listing Rules, the Exchange Act and the Securities Act, as the 

case may be. As of its filing date or, if amended prior to the date of this Agreement, as of the 

date of the last such amendment, each Parent Public Document filed pursuant to the Exchange 

Act did not contain any untrue statement of a material fact or omit to state any material fact 

required to be stated therein or necessary in order to make the statements made therein, in light 
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of the circumstances under which they were made, not misleading. Each Parent Public Document 

that is a registration statement, as amended or supplemented, if applicable, filed pursuant to the 

Securities Act, as of the date such registration statement or amendment became effective prior to 

the date of this Agreement, did not contain any untrue statement of a material fact or omit to 

state any material fact required to be stated therein or necessary in order to make the statements 

made therein not misleading. As of the date of this Agreement, there are no amendments or 

modifications to Parent Public Documents that were required to be lodged or filed with (or 

furnished to) the SEC or ASIC prior to the date of this Agreement, but that have not yet been 

lodged or filed with (or furnished to) the SEC or ASIC. No Subsidiary of Parent is subject to the 

periodic reporting requirements of the Exchange Act. All of the audited financial statements and 

unaudited interim financial statements of Parent included in Parent Public Documents (i) comply 

in all material respects with the applicable accounting requirements and with the published rules 

and regulations of the SEC, ASIC and ASX with respect thereto, (ii) have been prepared in 

accordance with GAAP applied on a consistent basis during the periods involved (except as may 

be indicated in the notes thereto and except, in the case of the unaudited interim statements, as 

may be permitted under Form 6-K or Form 20-F or otherwise under the Exchange Act) and 

(iii) fairly present in all material respects the financial position, the shareholders’ equity, the 

results of operations and cash flows of Parent and its consolidated Subsidiaries as of the times 

and for the periods referred to therein (except as may be indicated in the notes thereto and 

subject, in the case of unaudited interim financial statements, to normal and recurring year-end 

adjustments). 

(b) Prior to the date of this Agreement, Parent has furnished to the Company 

complete and correct copies of all comment letters from the SEC or ASIC since March 31, 2023, 

through the date of this Agreement with respect to any of the Parent Public Documents, together 

with all written responses of Parent thereto. As of the date of this Agreement, there are no 

outstanding or unresolved comments in comment letters received from the SEC or ASIC staff 

with respect to any of the Parent Public Documents, and, to the Knowledge of Parent, none of the 

Parent Public Documents is subject to ongoing SEC or ASIC review. 

(c) Parent is in compliance in all material respects with the applicable 

provisions of the Sarbanes-Oxley Act and the applicable listing and governance rules and 

regulations of ASX and the NYSE. 

(d) Parent maintains a system of internal control over financial reporting (as 

defined in Rules 13a-15(f) and 15d-15(f) of the Exchange Act) designed to provide reasonable 

assurance regarding the reliability of Parent’s financial reporting and the preparation of financial 

statements for external purposes in conformity with GAAP. Parent has evaluated the 

effectiveness of Parent’s internal control over financial reporting and, to the extent required by 

applicable Law, presented in any applicable Parent Public Document that is a report on Form 20-

F or any amendment thereto its conclusions about the effectiveness of the internal control over 

financial reporting as of the end of the period covered by such report or amendment based on 

such evaluation. Parent has no “significant deficiencies” or “material weaknesses” (as such terms 

are defined in Auditing Standard No. 5 of the Public Company Accounting Oversight Board, as 

in effect on the date of this Agreement) in the design or operation of internal control over 

financial reporting that are reasonably likely to adversely affect Parent’s ability to record, 

process, summarize and report financial information. Since March 31, 2021, there has been and 
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is no fraud that involves senior management or other employees who have a significant role in 

Parent’s internal control over financial reporting. 

(e) Parent maintains disclosure controls and procedures (as defined in 

Rules 13a-15(e) and 15d-15(e) of the Exchange Act) designed to ensure that all information 

required to be disclosed by Parent in the reports that it files or submits under the Exchange Act is 

recorded, processed, summarized and reported within the time periods specified in the rules and 

forms of the SEC, and that all such information is accumulated and communicated to Parent’s 

management as appropriate to allow timely decisions regarding required disclosure and to make 

the certifications of the chief executive officer and chief financial officer of Parent required 

under the Exchange Act with respect to such reports. 

(f) To the Knowledge of Parent, as of the date of this Agreement, there are no 

SEC or ASIC inquiries or investigations, other inquiries or investigations by Governmental 

Authorities or internal investigations pending or threatened, in each case regarding any 

accounting practices of Parent or any of its Subsidiaries or any malfeasance by any director or 

executive officer of Parent or any of its Subsidiaries. Since March 31, 2023, through the date of 

this Agreement, there have been no material internal investigations regarding accounting, 

auditing or revenue recognition discussed with, reviewed by or initiated at the direction of the 

chief executive officer, chief financial officer, chief accounting officer or general counsel of 

Parent, the Parent Board or any committee thereof. 

(g) Each of the principal executive officer of Parent and the principal financial 

officer of Parent (or each former principal executive officer of Parent and each former principal 

financial officer of Parent, as applicable) has made all certifications required by Rule 13a-14 or 

15d-14 under the Exchange Act and Sections 302 and 906 of the Sarbanes-Oxley Act with 

respect to any Parent Public Document that is a report on Form 20-F, and the statements 

contained in such certifications are true and accurate. Parent does not have, and has not arranged, 

any outstanding “extensions of credit” to directors or executive officers within the meaning of 

Section 402 of the Sarbanes-Oxley Act. 

(h) Since September 30, 2023, (i) neither Parent nor any of its Subsidiaries 

has received any written or, to the Knowledge of Parent, oral complaint, allegation, assertion or 

claim regarding accounting, internal accounting controls, auditing practices, procedures, 

methodologies or methods of Parent or any of its Subsidiaries, or unlawful accounting or 

auditing matters with respect to Parent or any of its Subsidiaries and (ii) no attorney representing 

Parent or any of its Subsidiaries, whether or not employed by Parent or any of its Subsidiaries, 

has reported evidence of a violation of securities Laws, breach of fiduciary duty or similar 

violation by Parent or any of its Subsidiaries or any of their respective officers, directors, 

employees or agents to the Parent Board or any committee thereof or to the general counsel or 

chief executive officer of Parent pursuant to the rules of the SEC adopted under Section 307 of 

the Sarbanes-Oxley Act, except, in each case, as has not been, and would not reasonably be 

expected to be, individually or in the aggregate, materially adverse to Parent and its Subsidiaries, 

taken as a whole. 

(i) Neither Parent nor any of its Subsidiaries is a party to, or has any 

commitment to become a party to, any joint venture, off-balance sheet partnership or any similar 
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Contract (including any Contract or arrangement relating to any transaction or relationship 

between or among Parent and any of its Subsidiaries, on the one hand, and any unconsolidated 

affiliate, on the other hand), including any structured finance, special purpose or limited purpose 

entity or Person, or any “off-balance sheet arrangements” (as defined in Item 2.03 of Form 8-K 

under the Exchange Act), where the result, purpose or effect of such Contract is to avoid 

disclosure of any material transaction involving, or material liabilities of, Parent or any of its 

Subsidiaries in any Parent Public Document that is a report on Form 20-F (including any audited 

financial statements and unaudited interim financial statements of Parent included therein). 

Section 4.7 Absence of Certain Changes or Events.  

(a) Since March 31, 2024 through the date of this Agreement, except in 

connection with the transactions contemplated by this Agreement, the respective businesses of 

Parent and its Subsidiaries have been conducted in the ordinary course of business.  

(b) Since March 31, 2024 through the date of this Agreement, neither the 

Company nor any of its Subsidiaries has taken any action that, if taken after the date of this 

Agreement, would constitute a breach of clause (e), (f), (h), (j), (k) or (l) (in the case of (l), to the 

extent relating to any of the foregoing clauses) of Section 5.2.  

(c) Since March 31, 2024 through the date of this Agreement, there has not 

been any event, circumstance, occurrence, effect, fact, development or change that has had, or 

would reasonably be expected to have, individually or in the aggregate, a Material Adverse 

Effect on Parent. 

Section 4.8 No Undisclosed Liabilities. Except for liabilities or obligations (a) as (and 

to the extent) reflected, disclosed or reserved against in Parent’s balance sheets (or the notes 

thereto) included in Parent’s Annual Report on Form 20-F filed with the SEC on May 20, 2024, 

or the Company’s Current Report on Form 6-K filed with the SEC on February 19, 2025, 

(b) incurred in the ordinary course of business since March 31, 2024, (c) incurred in connection 

with the transactions contemplated by this Agreement or (d) that have not had, and would not 

reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect on 

Parent, none of Parent or any of its Subsidiaries has any liabilities or obligations of any nature, 

whether or not accrued, contingent, absolute or otherwise and whether or not required to be 

reflected on a consolidated balance sheet of Parent (or the notes thereto) in accordance with 

GAAP. 

Section 4.9 Litigation. As of the date of this Agreement, there is no Proceeding 

pending or, to the Knowledge of Parent, threatened against Parent or any of its Subsidiaries or 

any asset or property of Parent or any of its Subsidiaries, and neither Parent nor any of its 

Subsidiaries nor any asset or property of Parent or any of its Subsidiaries is subject to a 

continuing Order, in each case, that (a) has had, or would reasonably be expected to have, 

individually or in the aggregate, a Material Adverse Effect on Parent or (b) would reasonably be 

expected to, individually or in the aggregate, impair in any material respect the ability of Parent 

or Merger Sub to perform their respective obligations under this Agreement or to consummate 

the Merger, or prevent or materially delay the consummation of any of the Merger and the other 

transactions contemplated by this Agreement. 
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Section 4.10 Permits; Compliance with Laws. 

(a) (i) Parent and its Subsidiaries are in possession of all franchises, grants, 

licenses, permits, easements, variances, exemptions, consents, certificates, approvals, 

registrations, clearances, orders and other authorizations necessary for Parent and its Subsidiaries 

to own, lease and operate their respective properties and assets and to carry on their respective 

businesses as now being conducted under and pursuant to all applicable Laws (the “Parent 

Permits”), (ii) all such Parent Permits are in full force and effect and (iii) as of the date of this 

Agreement, no suspension, cancelation, withdrawal or revocation thereof is pending or, to the 

Knowledge of Parent, threatened, except where the failure to be in possession of, failure to be in 

full force and effect or the suspension, cancelation, withdrawal or revocation thereof (A) has not 

had, and would not reasonably be expected to have, individually or in the aggregate, a Material 

Adverse Effect on Parent and (B) would not reasonably be expected to, individually or in the 

aggregate, impair in any material respect the ability of Parent or Merger Sub to perform its 

respective obligations under this Agreement or to consummate the Merger, or prevent or 

materially delay the consummation of any of the Merger and the other transactions contemplated 

by this Agreement. 

(b) Since January 1, 2023, Parent and its Subsidiaries have been and are in 

compliance with (i) all applicable Laws and (ii) all Parent Permits, except where any failure to be 

in such compliance (A) has not had, and would not reasonably be expected to have, individually 

or in the aggregate, a Material Adverse Effect on Parent and (B) would not reasonably be 

expected to, individually or in the aggregate, impair in any material respect the ability of Parent 

or Merger Sub to perform its respective obligations under this Agreement or to consummate the 

Merger, or prevent or materially delay the consummation of any of the Merger and the other 

transactions contemplated by this Agreement. 

(c) Since January 1, 2023, through the date of this Agreement, none of Parent 

or any of its Subsidiaries or, to the Knowledge of Parent, any of their respective directors, 

officers or employees, has received any written or, to the Knowledge of Parent, oral notification 

from a Governmental Authority asserting that Parent or any of its Subsidiaries is not in 

compliance with, or is under investigation with respect to any failure to comply with, any Laws 

or Parent Permits, except where any failure to be in such compliance (i) has not had, and would 

not reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect 

on Parent and (ii) would not reasonably be expected to, individually or in the aggregate, impair 

in any material respect the ability of Parent or Merger Sub to perform its respective obligations 

under this Agreement or to consummate the Merger, or prevent or materially delay the 

consummation of any of the Merger and the other transactions contemplated by this Agreement. 

Section 4.11 Information Supplied. None of the information supplied or to be supplied 

by or on behalf of Parent or any of its Subsidiaries for inclusion or incorporation by reference in 

(a) the Form F-4 will, at the time the Form F-4 is filed with the SEC, at any time it is amended or 

supplemented or at the time it becomes effective under the Securities Act, contain any untrue 

statement of a material fact or omit to state any material fact required to be stated therein, in light 

of the circumstances under which they are made, not misleading and (b) the Proxy Statement 

will, at the date it, or any amendment or supplement to it, is mailed to stockholders of the 

Company and at the time of the Company Stockholders’ Meeting, contain any untrue statement 
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of a material fact or omit to state a material fact necessary to make the statements therein, in light 

of the circumstances in which they are made, not misleading (except that no representation or 

warranty is made by Parent regarding such portions thereof that relate expressly to the Company 

or any of its Subsidiaries, or to statements made therein based on information supplied by or on 

behalf of the Company or any of its Subsidiaries for inclusion or incorporation by reference 

therein). The Proxy Statement will comply as to form in all material respects with the 

requirements of the Exchange Act. 

Section 4.12 Employee Benefit Plans; Labor.  

(a) Except as has not been, and would not reasonably be expected to be, 

individually or in the aggregate, materially adverse to Parent, (i) each of the Parent Benefit Plans 

has been established, adopted, operated, maintained and administered in accordance with its 

terms and applicable Laws, including ERISA and the Code, (ii) all payments and contributions 

required to be made under the terms of any Parent Benefit Plan and applicable Laws have been 

timely made or accrued or otherwise adequately reserved (as of the date of this Agreement and as 

of the Closing) to the extent required by and in accordance with GAAP and (iii) none of Parent 

or any of its Subsidiaries or, to the Knowledge of Parent, any third party, has engaged in any 

non-exempt “prohibited transaction” (within the meaning of Section 4975 of the Code or 

Section 406 of ERISA) with respect to any Parent Benefit Plan that would result in the 

imposition of any liability to Parent or any of its Subsidiaries. 

(b) Each Parent Benefit Plan intended to be qualified under Section 401(a) of 

the Code has either received a favorable determination letter from the IRS with respect to such 

Parent Benefit Plan as to its qualified status under the Code, or with respect to a prototype Parent 

Benefit Plan, the prototype sponsor has received a favorable IRS opinion letter, or Parent Benefit 

Plan or prototype sponsor has remaining a period of time under applicable Code regulations or 

pronouncements of the IRS in which to apply for such a letter and make any amendments 

necessary to obtain a favorable determination or opinion as to the qualified status of each such 

Parent Benefit Plan. To the Knowledge of Parent, no event has occurred since the most recent 

determination or opinion letter or application therefor relating to any such Parent Benefit Plan 

and no condition exists that has adversely affected, or would reasonably be expected to adversely 

affect, the qualified status of any such Parent Benefit Plan or result in the imposition of any 

liability, penalty or tax under ERISA or the Code that is, individually or in the aggregate, 

material to Parent and its Subsidiaries, taken as a whole. 

(c) Neither Parent nor any Parent ERISA Affiliate operates, maintains, 

contributes to, is required to contribute to or sponsors (or has in the past six (6) years established, 

operated, maintained, contributed to, was required to contribute to or sponsored) (i) a 

“multiemployer plan” (as defined in Section 3(37) of ERISA), (ii) a “multiple employer plan” 

(within the meaning of Section 413(c) of the Code), (iii) a “multiple employer welfare 

arrangement” (within the meaning of Section 3(40) of ERISA) or (iv) a Parent Benefit Plan that 

constitutes a “single employer plan” (within the meaning of Section 4001(a)(15) of ERISA) to 

which the Company, any of its Subsidiaries or any Parent ERISA Affiliate made, or was required 

to make, contributions during the six (6) years prior to the date hereof. 
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(d) Except as has not been, and would not reasonably be expected to be, 

individually or in the aggregate, materially adverse to Parent, as of the date of this Agreement 

there are no pending, or, to the Knowledge of Parent, threatened Proceedings, disputes or claims 

(other than routine claims for benefits) against or affecting any Parent Benefit Plan, by any 

employee or beneficiary covered under such Parent Benefit Plan, as applicable, or otherwise 

involving such Parent Benefit Plan. 

(e) Parent and its Subsidiaries are, and since January 1, 2023, have been, in 

compliance with all applicable Laws respecting or relating to recruitment, employment and 

employment practices, and agency and other workers, including all Laws respecting terms and 

conditions of employment, health and safety, wages and hours, child labor, immigration, 

employment discrimination, disability rights or benefits, equal opportunity, plant closures and 

layoffs, affirmative action, workers’ compensation, labor relations, employee leave issues and 

unemployment insurance, except where failure to comply has not been, and would not 

reasonably be expected to be, materially adverse for Parent. 

(f) The consent or consultation of, or the rendering of formal advice by, any 

labor or trade union, works council or other employee representative body would not reasonably 

be expected to, individually or in the aggregate, impair in any material respect the ability of 

Parent to perform its obligations under this Agreement or to consummate the Merger, or prevent 

or materially delay the consummation of any of the Merger and the other transactions 

contemplated by this Agreement. 

Section 4.13 Taxes.  

(a) Except as has not had, and would not reasonably be expected to have, 

individually or in the aggregate, a Material Adverse Effect on Parent, Parent and each of its 

Subsidiaries have (i) timely filed or caused to be timely filed (taking into account any extension 

of time within which to file) all Tax Returns required to be filed by any of them, and all such 

filed Tax Returns (taking into account all amendments thereto) are true, complete and accurate 

and (ii) paid (or have had paid on their behalf) all Taxes due and owing, except, in the case of 

clause (ii) hereof, with respect to Taxes contested in good faith by appropriate Proceedings or for 

which adequate reserves or accruals have been established (as of the date of this Agreement and 

as of the Closing) in accordance with GAAP. 

(b) (i) There are no pending, threatened in writing, or ongoing audits, 

examinations, investigations or other Proceedings by any Governmental Authority in respect of 

material Taxes of Parent or any of its Subsidiaries, except, in each case, with respect to matters 

for which adequate reserves have been established (as of the date of this Agreement and as of the 

Closing) in accordance with GAAP; (ii) no deficiency for material Taxes has been assessed or 

asserted in writing by any Governmental Authority against Parent or any of its Subsidiaries, 

except for deficiencies which have been satisfied by payment, settled or withdrawn, or which are 

being contested in good faith by appropriate Proceedings and for which adequate reserves or 

accruals have been established (as of the date of this Agreement and as of the Closing) in 

accordance with GAAP; (iii) none of Parent or any of its Subsidiaries has waived any statute of 

limitations with respect to material Taxes or agreed to any extension of time with respect to a 

Tax assessment or deficiency (other than in connection with extensions to file Tax Returns 
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obtained in the ordinary course); and (iv) no written claim has been made by any Governmental 

Authority in a jurisdiction where Parent or any of its Subsidiaries does not currently file a Tax 

Return of a particular type that Parent or any of its Subsidiaries is or may be liable for a material 

amount of Taxes of such type in such jurisdiction, nor has any such assertion been threatened in 

writing or proposed in writing and, in each case, received by Parent or any of its Subsidiaries. 

(c) Parent and each of its Subsidiaries have complied with all applicable Tax 

Laws relating to the withholding of Taxes (including reporting and recordkeeping requirements 

related thereto) in all material respects. 

(d) As of the date hereof, none of Parent or any of its Subsidiaries is or has 

been within the last six years a member of an “affiliated group” as defined in Section 1504(a) of 

the Code or a consolidated, combined or unitary Tax group under state, local or non-U.S. Law 

(other than such a group the common parent of which is or was Parent or any of its Subsidiaries). 

(e) None of Parent or any of its Subsidiaries has any material liability for 

Taxes of any other Person (other than Taxes of Parent or any Subsidiary) (i) under any Tax 

Sharing Agreement (other than such an agreement or arrangement exclusively between or among 

Parent and/or its Subsidiaries) or (ii) under Treasury Regulations Section 1.1502-6 (or any 

similar provision of state, local or non-U.S. Law), as a transferee or successor, or by Contract or 

otherwise (other than (A) such an agreement or arrangement exclusively between or among 

Parent and/or its Subsidiaries and (B) commercial agreements not primarily related to Taxes). 

(f) None of Parent or any of its Subsidiaries has participated in any “listed 

transaction” within the meaning of Treasury Regulations Section 1.6011-4(b)(2) (or any similar 

provision of state, local or non-U.S. Law). 

(g) Neither Parent nor any of its Subsidiaries will have any obligation to make 

any payment described in Section 965(h) of the Code after the Closing Date. 

(h) Within the last five (5) years ending on the date hereof, none of Parent or 

any of its Subsidiaries has been a “controlled corporation” or a “distributing corporation” in any 

distribution that was purported or intended to be governed by Section 355 of the Code. 

Section 4.14 Material Contracts.  

(a) Except as has not had, and would not reasonably be expected to have, 

individually or in the aggregate, a Material Adverse Effect on Parent, (i) none of Parent or any of 

its Subsidiaries is in breach of or default (or, with the giving of notice or lapse of time or both, 

would be in default) under the terms of, and none has taken any action resulting in the 

termination of, acceleration of performance required by, or resulting in a right of termination or 

acceleration under, any Parent Material Contract, (ii) as of the date of this Agreement, to the 

Knowledge of Parent, no other party to any Parent Material Contract is in breach of or default 

(or, with the giving of notice or lapse of time or both, would be in default) under the terms of, 

and none has taken any action resulting in the termination of, acceleration of performance 

required by, or resulting in a right of termination or acceleration under, any Parent Material 

Contract and (iii) each Parent Material Contract is (x) a valid and binding obligation of Parent or 

its Subsidiary that is a party thereto, as applicable, and, to the Knowledge of Parent, the other 
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parties thereto (provided that (A) such enforcement may be subject to applicable bankruptcy, 

insolvency (including all Laws related to fraudulent transfers), reorganization, moratorium or 

other similar Laws, now or hereafter in effect, relating to creditors’ rights and remedies generally 

and (B) the remedies of specific performance and injunctive and other forms of equitable relief 

may be subject to equitable defenses and to the discretion of the court before which any 

Proceeding therefor may be brought), and (y) in full force and effect. 

(b) For purposes of this Agreement, “Parent Material Contract” shall mean 

any Contract to which Parent or any of its Subsidiaries is a party or to or by which any asset or 

property of Parent or any of its Subsidiaries is bound, except for this Agreement:  

(i) constitutes a “material contract” (as such term is defined in 

item 601(b)(10) of Regulation S-K under the Securities Act) of Parent; 

(ii) is a joint venture, shareholder or similar Contract that is material to 

the operation of Parent and its Subsidiaries, taken as a whole; 

(iii) is a Contract (other than those solely between or among Parent and 

any of its wholly owned Subsidiaries) relating to Indebtedness for borrowed money of 

Parent or any of its Subsidiaries in an amount in excess of $50,000,000; 

(iv) is a Contract not otherwise described in another section of this 

Section 4.14(b) which is reasonably expected to involve future payments to or by Parent 

or any of its Subsidiaries of more than $50,000,000 in the one (1)-year period following 

the date hereof; or 

(v) is a Contract not otherwise described in another section of this 

Section 4.14(b) which is material to Parent and its Subsidiaries, taken as a whole. 

Section 4.15 Intellectual Property.  

(a) Except as has not been, and would not reasonably be expected to be, 

individually or in the aggregate, materially adverse to Parent and its Subsidiaries, taken as a 

whole, (i) Parent and its Subsidiaries, as applicable, are the exclusive owner of all issuances and 

registrations of, and applications for registrations of all Parent Owned IP (the “Parent Registered 

IP”), (ii) all such Parent Registered IP is subsisting, and, to the Knowledge of Parent, excluding 

any applied-for Parent Registered IP, valid and enforceable and (iii) Parent or its Subsidiaries 

own, free and clear of all Liens (other than Permitted Liens) all other material Parent Owned IP. 

(b) Except as has not been, and would not reasonably be expected to be, 

individually or in the aggregate, materially adverse to Parent and its Subsidiaries, taken as a 

whole, (i) all assignments to Parent or any of its Subsidiaries of Intellectual Property issued by, 

registered with, renewed by or the subject of a pending application before any Governmental 

Authority or Domain Name registrar that are owned by Parent or such Subsidiary have been 

properly executed and recorded, where applicable, (ii) as of the date of this Agreement, there are 

no inventorship challenges, opposition or nullity proceedings, post-grant reviews or similar 

proceedings declared, commenced or provoked or, to the Knowledge of Parent, threatened with 

respect to any Patents included in Parent Registered IP, and (iii) as of the date of this Agreement, 
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there is no Proceeding pending or, to the Knowledge of Parent, threatened against Parent or any 

of its Subsidiaries concerning the ownership, validity, registrability or enforceability of any 

Parent Owned IP or, to the Knowledge of Parent, Intellectual Property used in the respective 

businesses of Parent and its Subsidiaries. 

(c) Except as has not been, and would not reasonably be expected to be, 

individually or in the aggregate, materially adverse to Parent and its Subsidiaries, taken as a 

whole, Parent and its Subsidiaries own, validly license or have the right to use in the manner 

currently used, all Intellectual Property rights that are used in the respective businesses of Parent 

and its Subsidiaries. 

(d) Except as has not been, and would not reasonably be expected to be, 

individually or in the aggregate, materially adverse to Parent and its Subsidiaries, taken as a 

whole, as of the date of this Agreement, and since January 1, 2023, (i) the conduct of the 

respective businesses of Parent and its Subsidiaries as currently conducted does not, and has not, 

infringed upon, misappropriated or otherwise violated any Intellectual Property rights of any 

other Person, (ii) there is and have been no claims for any such infringement, misappropriation 

or other violation pending or, to the Knowledge of Parent, threatened against Parent or any of its 

Subsidiaries, and (iii) to the Knowledge of Parent no other Person is and has not been, infringing, 

misappropriating or otherwise violating any Intellectual Property right owned by or used in the 

respective businesses of Parent or any of its Subsidiaries. 

(e) Except as has not been, and would not reasonably be expected to be, 

individually or in the aggregate, materially adverse to Parent and its Subsidiaries, taken as a 

whole, each employee or consultant involved in the conception, reduction to practice or creation 

of any Parent Owned IP on behalf of Parent or its Subsidiaries has entered into a written 

agreement with Parent or its Subsidiaries providing for the assignment of such Parent Owned IP 

to Parent or its Subsidiaries. 

(f) Except as has not been, and would not reasonably be expected to be, 

individually or in the aggregate, materially adverse to Parent and its Subsidiaries, taken as a 

whole, (i) Parent and its Subsidiaries have taken commercially reasonable measures to protect 

the confidentiality of all Trade Secrets of Parent or any of its Subsidiaries and (ii) to the 

Knowledge of Parent, there has been no unauthorized or improper use or disclosure thereof. 

Section 4.16 Information Technology; Data Protection.  

(a) Except as has not been, and would not reasonably be expected to be, 

individually or in the aggregate, materially adverse to Parent and its Subsidiaries, taken as a 

whole, (i) the IT Assets owned, leased or licensed by Parent and its Subsidiaries are sufficient to 

operate and perform as needed by Parent and its Subsidiaries to adequately conduct their 

respective businesses as currently conducted and (ii) since January 1, 2023, there have been no 

security breaches of, unauthorized access to or misuse of, failures or unplanned outages of, or 

other adverse integrity or security events affecting the IT Assets of Parent and its Subsidiaries or 

any other Persons to the extent used by or on behalf of Parent or its Subsidiaries (or, in each case 

information and transactions stored or contained therein or transmitted thereby). 
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(b) Except as has not been, and would not reasonably be expected to be, 

individually or in the aggregate, materially adverse to Parent and its Subsidiaries, taken as a 

whole, (i) Parent and each of its Subsidiaries have taken commercially reasonable measures to 

protect all Personal Data in its and their possession against unauthorized access or use, misuse, 

loss or damage and (ii) Parent and its Subsidiaries have since January 1, 2023, complied with all 

applicable Laws, as well as their own rules, policies and procedures, relating to privacy, data 

protection and the collection, retention, protection, transfer, use and processing of all Personal 

Data, and, to the Knowledge of Parent, there has been no unauthorized access to or use of, 

misuse of, loss of or damage to any such Personal Data. 

(c) Except as has not been, and would not reasonably be expected to be, 

individually or in the aggregate, materially adverse to Parent and its Subsidiaries, taken as a 

whole, Parent and its Subsidiaries have taken commercially reasonable steps consistent with 

industry standards to maintain and protect the confidentiality and security of its IT Assets and all 

data stored therein or processed thereby, including the implementation of commercially 

reasonable data backup, disaster avoidance and recovery procedures, business continuity 

procedures and encryption and other security protocol technology.  

(d) Except as has not been, and would not reasonably be expected to be, 

individually or in the aggregate, materially adverse to Parent and its Subsidiaries, taken as a 

whole, (i) Parent and its Subsidiaries have since January 1, 2023, been in compliance with 

applicable Laws and contractual obligations relating to data protection, data privacy and the 

processing of information or data, including the collection, use, transfer, storage and processing 

of any Personal Data collected or processed by Parent and its Subsidiaries and (ii) to the 

Knowledge of Parent, Parent and its Subsidiaries have not received any (A) written notice from 

any applicable Governmental Authority or (B) material claims, proceedings or legal actions from 

any other Person alleging any non-compliance with any data security obligations, nor has Parent 

and its Subsidiaries been threatened in writing to be charged with any such non-compliance by 

any Governmental Authority. 

Section 4.17 Real and Personal Property.  

(a) Except as has not had, and would not reasonably be expected to have, 

individually or in the aggregate, a Material Adverse Effect on Parent, Parent and its Subsidiaries 

(as applicable) have (i) good title to, or valid leasehold interests in, all of their respective 

properties and assets (including all material Parent Owned Real Property and Parent Leased Real 

Property), free and clear of all Liens, except for Permitted Liens and (ii) exclusive possession of 

all material Parent Owned Real Property and Parent Leased Real Property.  

(b) Each Parent Lease is a valid and binding obligation of Parent or any of its 

Subsidiaries that is a party thereto, as applicable, and to the Knowledge of Parent, the other 

parties thereto, except as has not had, and would not reasonably be expected to have, individually 

or in the aggregate, a Material Adverse Effect on Parent; provided that (i) such enforcement may 

be subject to applicable bankruptcy, insolvency (including all Laws related to fraudulent 

transfers), reorganization, moratorium or other similar Laws, now or hereafter in effect, relating 

to creditors’ rights and remedies generally and (ii) the remedies of specific performance and 
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injunctive relief and other forms of equitable relief may be subject to equitable defenses and to 

the discretion of the court before which any Proceeding therefor may be brought. 

(c) Except as has not had, and would not reasonably be expected to have, 

individually or in the aggregate, a Material Adverse Effect on Parent as of the date hereof, there 

are no pending or, to the Knowledge of Parent, threatened Proceedings to take all or any portion 

of any Parent Leased Real Property or any material Parent Owned Real Property or any interest 

therein by eminent domain or any condemnation proceeding (or the jurisdictional equivalent 

thereof) or any sale or disposition in lieu thereof. 

Section 4.18 Environmental. Except as has not had, and would not reasonably be 

expected to have, individually or in the aggregate, a Material Adverse Effect on Parent: 

 

(a) Parent and its Subsidiaries are and, since January 1, 2021, have been in 

compliance with all applicable Environmental Laws, including possessing and complying with 

the terms of all Parent Permits required for their operations under applicable Environmental 

Laws; 

(b) as of the date of this Agreement, there is no Proceeding or Order pending 

or, to the Knowledge of Parent, threatened pursuant to or relating to any Environmental Law 

against Parent or any of its Subsidiaries; 

(c) as of the date of this Agreement, none of Parent or any of its Subsidiaries 

has received notice or a request for information alleging that Parent or any of its Subsidiaries or 

any of their respective predecessors has been or is in actual or potential violation of any 

applicable Environmental Law or otherwise may be liable under any applicable Environmental 

Law, which violation or liability is unresolved; 

(d) there have been no Releases of Hazardous Materials on or underneath any 

location that have resulted in or are reasonably likely to result in an obligation by Parent or any 

of its Subsidiaries to remediate such Releases pursuant to applicable Environmental Law or 

otherwise have resulted in or are reasonably likely to result in liability to Parent or any of its 

Subsidiaries pursuant to applicable Environmental Law; 

(e) any asbestos, asbestos-containing material or presumed asbestos-

containing material that is on or part of any real property, plant, building or facility currently 

owned, leased or operated primarily by Parent or any of its present or past Subsidiaries or any of 

their respective predecessors is and, with respect to any real property, plant, building or facility 

formerly owned, leased or operated by Parent or any of its present or past Subsidiaries or any of 

their respective predecessors, was during the time of such ownership, lease or operation, 

managed according to the current legal standards governing such material, and its presence or 

condition does not violate any Environmental Law; and 

(f) none of the products manufactured, distributed or sold by Parent or any of 

its present or past Subsidiaries or any of their respective predecessors contained asbestos or 

asbestos-containing material. 
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Section 4.19 Customers and Suppliers. None of the ten (10) largest customers (by sales) 

of the businesses of Parent and its Subsidiaries during Parent’s most recent fiscal year or the ten 

(10) largest suppliers (by spend) of the businesses of Parent and its Subsidiaries during Parent’s 

most recent fiscal year has since March 31, 2024, through the date of this Agreement 

(a) canceled or otherwise terminated, or to the Knowledge of Parent, threatened to cancel or 

otherwise terminate, its relationship with Parent or any of its Subsidiaries, (b) materially 

decreased, or to the Knowledge of Parent or any of its Subsidiaries, threatened to materially 

decrease the quantity of products or services purchased from or sold to, respectively, Parent or 

any of its Subsidiaries, outside of ordinary course fluctuations in business from the placing and 

fulfillment of Contracts, (c) demanded, requested or received from Parent or any of its 

Subsidiaries any material concessions with respect to any existing or proposed Contracts or 

programs which, in the aggregate, would reasonably be expected to be materially adverse to 

Parent or its Subsidiaries, taken as a whole, or (d) been engaged in a material dispute with Parent 

or any of its Subsidiaries, in the case of each of clauses (a) (with respect to threatened matters), 

(b), (c) and (d), other than to the extent in the ordinary course of business.  

Section 4.20 Foreign Corrupt Practices Act; Anti-Corruption. Except as has not been, 

and would not reasonably be expected to be, material to Parent and its Subsidiaries, taken as a 

whole: 

(a) Since January 1, 2020, none of Parent or its Subsidiaries, nor, to the 

Knowledge of Parent, any director, officer, employee or agent of Parent, has directly or 

indirectly made, offered to make, attempted to make, or accepted any contribution, gift, bribe, 

rebate, payoff, influence payment, kickback or other payment to or from any Person, private or 

public, regardless of what form, whether in money, property or services, in violation of the Anti-

Corruption Laws. 

(b) Neither Parent nor any of its Subsidiaries, as of the date of this 

Agreement, (i) to the Knowledge of Parent, is under external or internal investigation for any 

material violation of the Anti-Corruption Laws, (ii) has received any notice or other 

communication (in writing or otherwise) from any Governmental Authority regarding any 

material violation of, or failure to comply with, any Anti-Corruption Laws or (iii) to the 

Knowledge of Parent, is the subject of any internal complaint, audit or review process regarding 

a material violation of the Anti-Corruption Laws. 

(c) Parent and its Subsidiaries maintain an adequate system or systems of 

internal controls reasonably designed to (i) ensure compliance with the Anti-Corruption Laws 

and (ii) prevent and detect violations of the Anti-Corruption Laws. 

(d) Since January 1, 2020, neither Parent nor any of its Subsidiaries has made 

any disclosure (voluntary or otherwise) to any Governmental Authority with respect to any 

alleged irregularity, misstatement or omission or other potential violation or liability arising 

under or relating to any Anti-Corruption Laws. 

Section 4.21 Customs and International Trade Laws; Sanctions.  



 

-53- 
 

(a) Except as has not been, and would not reasonably be expected to be, 

individually or in the aggregate, material to Parent and its Subsidiaries, taken as a whole, 

(i) since January 1, 2020, Parent and its Subsidiaries have been in compliance with all applicable 

Customs & International Trade Laws, and (ii) as of the date of this Agreement, there are no 

unresolved formal claims concerning the liability of any of Parent or its Subsidiaries under such 

Laws.  

(b) Without limitation to Section 4.21(a), except as has not been, and would 

not reasonably be expected to be, individually or in the aggregate, material to Parent and its 

Subsidiaries, taken as a whole, (i) at all times since January 1, 2020, Parent and its Subsidiaries 

and, to the Knowledge of Parent, Persons acting on their behalf, have obtained all import and 

export licenses and all other Customs & International Trade Authorizations, (ii) since January 1, 

2020, no Governmental Authority has imposed any civil or criminal fine, penalty, seizure, 

forfeiture, revocation of a Customs & International Trade Authorization, or denial of future 

Customs & International Trade Authorizations against any of Parent or its Subsidiaries or any of 

their respective directors, officers or, to the Knowledge of Parent, employees or agents, of Parent 

or any of its Subsidiaries (in their capacity as such) in connection with any actual or alleged 

violation of any applicable Customs & International Trade Laws, and (iii) since January 1, 2020, 

through the date of this Agreement, there have been no written claims, written requests for 

information, the initiation of any Proceedings or, to the Knowledge of Parent, investigations by a 

Governmental Authority with respect to Parent’s and its Subsidiaries’ Customs & International 

Trade Authorizations and compliance with applicable Customs & International Trade Laws. 

(c) Except as has not been, and would not reasonably be expected to be, 

material to Parent and its Subsidiaries, taken as a whole, neither Parent nor any of its 

Subsidiaries, and no director, officer or, to the Knowledge of Parent, employee thereof, (i) is a 

Sanctioned Person or (ii) as of the date of this Agreement, has pending or, to the Knowledge of 

Parent, threatened claims against it, him or her with respect to applicable Sanctions. 

(d) Except as has not been, and would not reasonably be expected to be, 

material to Parent and its Subsidiaries, taken as a whole, each of Parent and its Subsidiaries, and 

each director, officer and, to the Knowledge of Parent, other employee thereof, (i) is and, since 

January 1, 2020, has been, in compliance in all material respects with all applicable Sanctions 

and (ii) has in place adequate controls and systems reasonably designed to ensure compliance 

with applicable Sanctions in each of the jurisdictions in which Parent or any of its Subsidiaries 

do business. 

(e) Except as has not been, and would not reasonably be expected to be, 

material to Parent and its Subsidiaries, taken as a whole, since January 1, 2020, neither Parent 

nor any of its Subsidiaries has made any disclosure (voluntary or otherwise) to any 

Governmental Authority with respect to any alleged irregularity, misstatement or omission or 

other potential violation or liability arising under or relating to any Customs & International 

Trade Laws or applicable Sanctions. 

Section 4.22 Insurance. Except as has not had, and would not reasonably be expected to 

have, individually or in the aggregate, a Material Adverse Effect on Parent, (a) Parent and its 

Subsidiaries have paid, or caused to be paid, all premiums due under all insurance policies of 
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Parent and its Subsidiaries, and all such insurance policies are in full force and effect, and (b) as 

of the date of this Agreement, none of Parent or any of its Subsidiaries has received written 

notice (i) that they are in default with respect to any obligations under such policies or (ii) of 

cancelation or termination with respect to any such policies, or refusal or denial of any coverage, 

reservation of rights or rejection of any claim under any such policies, in each case that is held 

by, or for the benefit of, Parent or any of its Subsidiaries. 

Section 4.23 Brokers. No investment banker, broker or finder other than Jefferies LLC 

and BofA Securities, Inc., the fees and expenses of which will be paid by Parent or a controlled 

Affiliate of Parent, is entitled to any investment banking, brokerage, finder’s or similar fee or 

commission in connection with this Agreement or the transactions contemplated by this 

Agreement based upon arrangements made by or on behalf of Parent or any of its Affiliates 

(including Merger Sub). 

Section 4.24 Share Ownership. None of Parent, Merger Sub or any of their respective 

Affiliates has been, at any time during the three (3) years preceding the date of this Agreement, 

an “interested stockholder” of the Company, as defined in the Company’s Certificate of 

Incorporation for purposes of Article XIII thereof. 

Section 4.25 Financing. Parent has delivered to the Company true and complete fully 

executed copies of (a) the commitment letter, dated as of the date hereof, among JH North 

America Holdings Inc., a Delaware corporation and a wholly owned indirect Subsidiary of 

Parent (the “Borrower”), and Bank of America, N.A. and Jeffries Finance LLC (together, the 

“Initial Lenders”) and (b) the fee letters related thereto (as redacted to remove only the fee 

amounts, pricing caps and the rates and amounts included in the “market flex”), in each case, 

including all exhibits, term sheets, schedules, annexes and amendments to such letters in effect 

as of the date of this Agreement (collectively, the “Debt Letters”), pursuant to which and subject 

to the terms and conditions thereof each of the Initial Lenders party thereto have severally 

committed to lend the amounts set forth therein to the Borrower (the provision of such funds as 

set forth therein, but subject to the provisions of Section 5.15(b) (the “Financing”)) for the 

purposes set forth in such Debt Letters. The Debt Letters have not been amended, restated or 

otherwise modified or waived prior to the execution and delivery of this Agreement, and the 

respective commitments contained in the Debt Letters have not been withdrawn, rescinded, 

amended, restated or otherwise modified in any respect prior to the execution and delivery of this 

Agreement and, as of the date of this Agreement, no such withdrawal, rescission, amendment, 

restatement or modification is currently contemplated by Parent, and, to the Knowledge of 

Parent, the other parties thereto (other than (i) amendments to add additional lenders, arrangers, 

agents or similar entities or reallocate commitments or assign or reassign titles or roles to, or 

between or among, any entities party thereto, (ii) reductions in the commitments as contemplated 

by the Debt Letters in accordance with the terms thereof, or (iii) amendments to implement or 

exercise any “market flex” provisions contained in the Debt Letters, in each case (i), (ii) and (iii) 

to the extent not causing any Prohibited Modifications). As of the date of this Agreement, the 

Debt Letters are in full force and effect and constitute the legal, valid and binding obligation of 

the Borrower and, to the knowledge of Parent, the other parties thereto, enforceable against the 

Borrower and, to the knowledge of Parent, the other parties thereto in accordance with its terms, 

subject in each case to applicable bankruptcy, insolvency, reorganization, moratorium or other 

laws affecting generally the enforcement of creditors’ rights and subject to general principles of 
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equity. As of the date of this Agreement, there are no conditions precedent or contingencies 

related to the funding of the full amount of the Financing pursuant to the Debt Letters, including 

any condition or other contingency relating to the amount or availability of the Financing 

pursuant to any “flex” provision, other than as expressly set forth in the Debt Letters. Subject to 

the terms and conditions of the Debt Letters, the net proceeds contemplated from the Financing 

are as of the date hereof, and together with any other committed financing that replaces or 

supplements the Financing consistent with the terms set forth in Section 5.15 on the Closing Date 

will be, sufficient for the satisfaction of all of Parent’s obligations under this Agreement, 

including the payment of the Cash Consideration portion of the Merger Consideration and all 

fees and expenses to be incurred in connection therewith. As of the date of this Agreement, no 

event has occurred which, with or without notice, lapse of time or both, would or would 

reasonably be expected to constitute a breach or default on the part of Parent, the Borrower, 

Merger Sub or any of their respective Affiliates under the Debt Letters or, to the Knowledge of 

Parent, any other party to the Debt Letters. As of the date of this Agreement there are no side 

letters or other agreements that impose conditions or contingencies to the funding of the full 

amount of the Financing or that could otherwise affect the enforceability, availability, 

termination (without the funding of the commitments thereunder) or amount of the Financing, 

other than as expressly set forth in the Debt Letters. Parent has fully paid all commitment fees or 

other fees required to be paid on or prior to the date of this Agreement in connection with the 

Financing. As of the date of this Agreement, assuming the conditions to the obligations of Parent 

to consummate the Merger have been satisfied or waived, Parent has no reason to believe that 

any of the conditions to the Financing will not be satisfied, nor does Parent have Knowledge, as 

of the date of this Agreement, that the Financing will not be made available to the Borrower on 

the Closing Date in accordance with the terms of the Debt Letters. The obligations of Parent and 

Merger Sub hereunder are not subject to any condition regarding Parent’s, Merger Sub’s or any 

other Person’s ability to obtain financing (including the Financing) for the Merger and the other 

transactions contemplated by this Agreement. 

Section 4.26 No Other Representations or Warranties. Except for the representations 

and warranties contained in this Article IV, none of Parent, Merger Sub nor any other Person on 

behalf of Parent or Merger Sub makes any express or implied representation or warranty with 

respect to Parent or any of its Subsidiaries or any other information provided to the Company in 

connection with the transactions contemplated by this Agreement, including the accuracy, 

completeness or timeliness thereof. Each of Parent and Merger Sub acknowledges that, except 

for the representations and warranties contained in Article III of this Agreement, none of the 

Company or any of its Affiliates or Representatives or any other Person makes (and Parent and 

Merger Sub are not relying on) any representation or warranty, express or implied, to Parent or 

Merger Sub in connection with the Merger and the other transactions contemplated by this 

Agreement, including any information, documents, projections, forecasts or other material made 

available to Parent or its Affiliates or its or their respective Representatives. 

ARTICLE V 

 

COVENANTS AND AGREEMENTS 

Section 5.1 Conduct of Business by the Company Pending the Merger. The Company 

covenants and agrees that, between the date of this Agreement and the earlier of the Effective 
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Time and the date, if any, on which this Agreement is terminated in accordance with Section 7.1, 

except (i) as may be required by Law, (ii) as may be agreed in writing by Parent (which consent 

shall not be unreasonably withheld, delayed or conditioned), (iii) as may be expressly 

contemplated or required pursuant to this Agreement or (iv) as set forth on Section 5.1 of the 

Company Disclosure Letter, (A) the Company shall, and shall cause its Subsidiaries to, use 

commercially reasonable efforts to conduct the business of the Company and its Subsidiaries in 

the ordinary course of business and, to the extent consistent therewith, use commercially 

reasonable efforts to (x) preserve its assets and business organization and maintain its existing 

relationships with material customers, suppliers, distributors, Governmental Authorities and 

business partners, and (y) keep available the services of key employees and comply in all 

material respects with applicable Law with respect to employee hiring practices and promotion 

practices, and (B) the Company shall not, and shall cause its Subsidiaries not to, directly or 

indirectly:  

(a) amend (i) the Company’s Certificate of Incorporation, (ii) the Bylaws or 

(iii) such equivalent organizational or governing documents of any of its Subsidiaries, in the case 

of such documents of any of its Subsidiaries, in a manner that would be materially adverse to 

Parent or Merger Sub or would, or would reasonably be expected to, have the effect of delaying 

or preventing the consummation of the Merger or the other transactions contemplated by this 

Agreement; 

(b) split, reverse split, combine, subdivide, reclassify, redeem, repurchase or 

otherwise acquire or amend the terms of the Company’s or any of its Subsidiaries’ capital stock, 

or other equity or voting securities or other equity interests, or any options, warrants, convertible 

securities or other rights of any kind to acquire any shares of the Company’s or any of its 

Subsidiaries’ capital stock or other equity or voting securities or other equity interests; provided 

that the Company may repurchase or otherwise acquire shares in connection with (i) the 

acceptance of shares of Company Common Stock as payment for the per share exercise price of 

the Company Stock Options or as payment for Taxes incurred in connection with the exercise, 

vesting or settlement of Company Equity Awards, in each case in accordance with the applicable 

Company Equity Plan or (ii) the forfeiture of Company Equity Awards; 

(c) issue, sell, pledge, dispose of, encumber, grant or authorize the same with 

respect to, any shares of the Company’s or its Subsidiaries’ capital stock, or other equity or 

voting securities or other equity interests, or any options, warrants, convertible securities or other 

rights of any kind to acquire any shares of the Company’s or any of its Subsidiaries’ capital stock 

or other equity or equity-based compensation, or other equity or voting securities or other equity 

interests; provided that the Company may issue the foregoing (i) upon the settlement of any 

Company Stock Option, Company RSU Award or Company PSU Award outstanding as of the 

date of this Agreement, (ii) pursuant to the terms of the Company ESPP in effect immediately 

prior to the date of this Agreement or (iii) to the extent permitted by Section 5.1(e);  

(d) declare, set aside, authorize, make or pay any dividend or other 

distribution, payable in cash, stock, property or otherwise, with respect to the Company’s or any 

of its Subsidiaries’ capital stock or other equity interests, other than cash dividends and 

distributions paid by any direct or indirect wholly owned Subsidiary of the Company to the 

Company or any direct or indirect wholly owned Subsidiary of the Company; 
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(e) except to the extent required pursuant to any Company Benefit Plan as in 

effect on the date of this Agreement, (i) establish, adopt, enter into any new, amend, terminate or 

take any action to accelerate rights under, any Company Benefit Plan or plan, program, policy, 

practice, agreement or arrangement that would be a Company Benefit Plan if it had been in effect 

on the date of this Agreement; (ii) grant or pay, or commit to grant or pay, any bonus, incentive 

(including any equity or equity-based incentive) or profit-sharing award or payment; 

(iii) increase, or commit to increase, the amount of the wages, salary, bonuses, commissions, 

fringe benefits, severance or other compensation (including equity or equity-based 

compensation, whether payable in stock, cash or other property), benefits or remuneration 

payable to any current or former employee or director of, or individual service provider to, the 

Company or any Subsidiary of the Company; (iv) take any action (other than actions 

contemplated by this Agreement) to accelerate any payment or benefit, the vesting of any equity 

or equity-based award or the funding of any payment or benefit, payable or to become payable to 

any current or former employee or director of, or individual service provider to, the Company or 

any Subsidiary of the Company; (v) enter into any employment, severance, change in control, 

retention, individual consulting or similar agreement with any current or former employee or 

director of, or individual service provider to, the Company or any Subsidiary of the Company 

(other than offer letters in the ordinary course of business that provide for at-will employment (or 

employment, if at-will employment is not permitted by applicable Law in the relevant 

jurisdiction) without any severance, retention or change in control benefits for newly hired 

employees or individual service providers who are hired to the extent permitted by 

Section 5.1(f)); (vi) communicate in writing with employees of the Company or any Subsidiary 

of the Company regarding the compensation, benefits or other treatment they will receive 

following the Effective Time, unless such communications are consistent with the terms 

provided herein; or (vii) except as may be required by GAAP, materially change any actuarial or 

other assumptions used to calculate funding obligations with respect to any Company Benefit 

Plan, make any voluntary contributions to a Company Benefit Plan or materially change the 

manner in which contributions to such plans are made or the basis on which such contributions 

are determined; 

(f) hire, engage, promote or terminate (other than for cause) any employee or 

other individual service provider who is or would be entitled to receive annual base 

compensation of $250,000 or more;  

(g) make any loan or advance (other than travel and similar advances to its 

employees in the ordinary course of business) to any employee of the Company or any of its 

Subsidiaries in excess of $100,000 in the aggregate; 

(h) forgive any loans or advances to any officers, employees or directors of 

the Company or its Subsidiaries, or any of their respective Affiliates, in excess of $100,000 in 

the aggregate, or change its existing borrowing or lending arrangements for or on behalf of any 

of such Persons pursuant to an employee benefit plan or otherwise; 

(i) acquire (including by merger, consolidation or acquisition of stock or 

assets or otherwise) any corporation, partnership, limited liability company, joint venture, other 

business organization, business or assets of any other Person constituting a business or any 

portion of a business for consideration in excess of $25,000,000 in the aggregate; 
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(j) sell, pledge, dispose of, transfer, abandon, lease, license, mortgage, incur 

any Lien (including pursuant to a sale-leaseback transaction or an asset securitization 

transaction) on or otherwise transfer or encumber any portion of the tangible or intangible assets, 

business, properties or rights of the Company or any of its Subsidiaries (including any Company 

Lease or Company Owned Real Property) having a fair market value in excess of $5,000,000 

individually or $25,000,000 in the aggregate, except (i) sales of inventory and accounts 

receivable in the ordinary course of business, (ii) transfers solely among the Company and its 

direct or indirect wholly owned Subsidiaries, (iii) dispositions of obsolete tangible assets or 

expired inventory, (iv) with respect to immaterial leases, licenses or other similar grants of real 

property, any immaterial grant, amendment, extension, modification, or renewal in the ordinary 

course of business, (v) Permitted Liens or (vi) non-exclusive licenses of Intellectual Property 

rights to customers or suppliers in their capacities as such in the ordinary course of business; 

(k) (i) redeem, pay, discharge, defease or satisfy any Indebtedness that has a 

repayment cost, “make whole” amount, premium, prepayment penalty or similar obligation 

(other than Indebtedness incurred by the Company or its direct or indirect wholly owned 

Subsidiaries and owed to the Company or its direct or indirect wholly owned Subsidiaries) or 

(ii) cancel any material Indebtedness (individually or in the aggregate) or, except in the ordinary 

course of business, settle, waive or amend any claims or rights of substantial value; 

(l) (i) except as between or among the Company or one or more direct or 

indirect wholly owned Subsidiaries of the Company, incur, create, assume or otherwise become 

liable for any Indebtedness for borrowed money or issue or sell any debt securities or options, 

warrants, calls or other rights to acquire any debt securities of the Company or any of its 

Subsidiaries except for Indebtedness under the Existing Company Credit Agreement in the 

ordinary course of business, (ii) except in the ordinary course of business, incur or assume any 

other form of Indebtedness, or (iii) make any loans, advances or capital contributions (other than 

of the type subject to Section 5.1(g)) to, or investments in, any other Person, other than loans, 

advances or capital contributions to, or investments in the Company or one or more direct or 

indirect wholly owned Subsidiaries of the Company or trade credit and similar loans and 

advances made to employees, customers and suppliers in the ordinary course of business; 

(m) except in the ordinary course of business, (i) terminate, agree to any 

material amendment, supplement or modification of, or waive any material rights under, any 

Company Material Contract or Company Lease or (ii) enter into any Contract that would have 

been a Company Material Contract or Company Lease had it been entered into prior to the date 

of this Agreement; 

(n) (i) modify, extend or enter into any Labor Agreement or (ii) recognize or 

certify any labor union, labor organization, works council, or group of employees of the 

Company or any of its Subsidiaries as the bargaining representative for any employees of the 

Company or any of its Subsidiaries; 

(o) make any material change to its methods of financial accounting, except as 

required by GAAP (or any interpretation thereof) or Regulation S-X of the Exchange Act; 
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(p) make any capital expenditures that, together with all other capital 

expenditures of the Company and its Subsidiaries, exceed by more than 10% the budgeted 

amounts set forth in Section 5.1(p) of the Company Disclosure Letter for the respective periods 

set forth therein; 

(q) release, compromise, assign, settle or agree to settle any Proceeding 

(excluding (i) any Proceeding relating to Taxes, which shall be governed exclusively by Section 

5.1(t), and (ii) any Proceeding governed by Section 5.18), other than settlements that result solely 

in monetary obligations of the Company or its Subsidiaries (without the admission of 

wrongdoing or a nolo contendere or similar plea, the imposition of injunctive or other equitable 

relief, or restrictions on the future activity or conduct by, of or on Parent, the Company or any of 

their respective Subsidiaries, except for confidentiality and similar de minimis obligations) 

involving payment by the Company or any of its Subsidiaries of an amount not greater than 

$2,500,000 individually or $10,000,000 in the aggregate; 

(r) fail to use commercially reasonable efforts to maintain in effect the 

existing material insurance policies covering the Company and its Subsidiaries and their 

respective properties, assets and businesses; 

(s) cancel, dedicate to the public, disclaim, forfeit, reexamine or, other than in 

the ordinary course of business, abandon or allow to lapse (except with respect to Patents 

expiring in accordance with their terms) any material Intellectual Property; 

(t) (i) make, change or revoke any material Tax election; (ii) file any material 

amendment to a material Tax Return; (iii) settle, consent to or compromise any audit or 

Proceeding with respect to a material amount of Taxes for an amount materially in excess of the 

amount reserved therefor; (iv) agree to an extension or waiver of the statute of limitations with 

respect to any material Taxes (other than in connection with extensions to file Tax Returns 

obtained in the ordinary course); (v) enter into any “closing agreement” within the meaning of 

Section 7121 of the Code (or any similar provision of state, local or non-U.S. Law) with respect 

to a material amount of Tax; (vi) surrender any right to claim a material Tax refund, offset or 

other reduction in Tax liability; (vii) change any material aspect of its method of Tax accounting; 

(viii) change any annual Tax accounting period; or (ix) request any material Tax ruling; 

(u) knowingly take any action (other than an action expressly contemplated or 

required under this Agreement) or knowingly fail to take any action (other than an action 

prohibited by this Agreement) with the knowledge that such action or failure to act could 

reasonably be expected to cause Parent to be treated as a “surrogate foreign corporation” within 

the meaning of Section 7874(a)(2)(B) of the Code as a result of the Merger;  

(v) merge or consolidate the Company or any of its Subsidiaries with any 

Person or adopt a plan of complete or partial liquidation, dissolution, recapitalization or other 

reorganization of the Company or any of its Subsidiaries;  

(w) implement any material reduction in force program with respect to the full 

time salaried employees of the Company or any of its Subsidiaries outside the ordinary course of 

business;  
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(x) implement any closure of a facility that is material to the operations of the 

Company and its Subsidiaries, taken as a whole; or 

(y) enter into any Contract to do, authorize or adopt any resolutions 

approving, or announce an intention to do, any of the foregoing. 

Section 5.2 Conduct of Business by Parent Pending the Merger. Parent covenants and 

agrees that, between the date of this Agreement and the earlier of the Effective Time and the 

date, if any, on which this Agreement is terminated in accordance with Section 7.1, except (i) as 

may be required by Law, (ii) as may be agreed in writing by the Company (which consent shall 

not be unreasonably withheld, delayed or conditioned), (iii) as may be expressly contemplated or 

required pursuant to this Agreement or (iv) as set forth in Section 5.2 of the Parent Disclosure 

Letter, (A) Parent shall use commercially reasonable efforts to conduct its business in the 

ordinary course of business and, to the extent consistent therewith, use commercially reasonable 

efforts to preserve its assets and business organization and maintain its existing relationships 

with material customers, suppliers, distributors, Governmental Authorities and business partners 

and (B) Parent shall not, directly or indirectly: 

(a) amend the Parent Organizational Documents in a manner that would be 

materially or disproportionately (relative to other holders of Parent Shares or interests therein) 

adverse to the Company’s stockholders or would, or would reasonably be expected to, have the 

effect of delaying or preventing the consummation of the Merger or the other transactions 

contemplated by this Agreement; 

(b) repurchase or otherwise acquire Parent Shares; provided that Parent may 

repurchase or otherwise acquire shares (i) in connection with (x) the acceptance of shares as 

payment for the exercise price of equity awards or as payment for Taxes incurred in connection 

with the exercise, vesting or settlement of Parent Equity Awards, in each case in accordance with 

the terms of the applicable underlying plan or (y) the forfeiture of Parent Equity Awards, (ii) in 

the ordinary course under its presently authorized share repurchase program or (iii) so long as 

any such repurchase or acquisition is not consummated prior to the Closing; 

(c) allot, issue, sell, grant or authorize the allotment, issuance, sale or grant of 

Parent Shares or other equity or voting securities of Parent or any options, warrants, convertible 

securities or other rights of any kind to acquire Parent Shares or other equity or voting securities 

of Parent; provided, however, that Parent may (i) issue Parent Shares (A) upon the exercise, 

vesting or settlement of Parent Equity Awards in accordance with the terms of the applicable 

underlying plan or (B) pursuant to the terms of Parent’s employee stock purchase plan as of the 

date hereof and (ii) grant awards under any Parent equity plan or other compensation plan of 

Parent in the ordinary course of business; 

(d) knowingly take any action (other than an action expressly contemplated or 

required under this Agreement) or knowingly fail to take any action (other than an action 

prohibited by this Agreement) with the knowledge that such action or failure to act could 

reasonably be expected to cause Parent to be treated as a “surrogate foreign corporation” within 

the meaning of Section 7874(a)(2)(B) of the Code as a result of the Merger; 
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(e) declare, authorize, make or pay any dividend or other distribution, payable 

in cash, stock, property or otherwise, with respect to its capital stock or other equity interests; 

(f) merge or consolidate Parent with any Person or adopt a plan of complete 

or partial liquidation or dissolution with respect to Parent; 

(g) adjust, split, reverse split, combine, subdivide or reclassify Parent’s share 

capital; 

(h) terminate or agree to any material amendment or modification of the 

AFFA or enter into a similar material agreement providing for asbestos-related funding 

obligations that would be binding on the business of Parent and its Subsidiaries following the 

Closing with a Governmental Authority; 

(i) make any material change to its methods of financial accounting, except as 

required by GAAP (or any interpretation thereof) or Regulation S-X of the Exchange Act;  

(j) acquire (including by merger, consolidation or acquisition of stock or 

assets or otherwise) any corporation, partnership, limited liability company, joint venture, other 

business organization or business or assets of any other Person constituting a business for 

consideration in excess of $300,000,000 in the aggregate; 

(k) sell, dispose of or otherwise transfer any business organization or business 

or assets constituting a business of Parent or any of its Subsidiaries having a fair market value in 

excess of $300,000,000 in the aggregate; or 

(l) enter into any Contract to do, authorize or adopt any resolutions 

approving, or announce an intention to do, any of the foregoing. 

Section 5.3 Preparation of the Form F-4 and the Proxy Statement; Company 

Stockholders’ Meeting. 

(a) As promptly as reasonably practicable after the execution of this 

Agreement, (i) the Company (with Parent’s reasonable cooperation) shall prepare and file with 

the SEC the Proxy Statement in preliminary form and (ii) Parent (with the Company’s reasonable 

cooperation) shall prepare and file with the SEC a registration statement on Form F-4, in which 

the Proxy Statement will be included as a prospectus, in connection with the registration under 

the Securities Act of the Parent Shares to be issued in the Merger; provided that, if the SEC 

determines that Parent is not eligible to file a registration statement on Form F-4, or if Parent and 

the Company, acting in good faith, so elect, Parent shall instead prepare and file a registration 

statement on Form S-4 (or successor form) with respect to the Parent Share Issuance, and all 

references herein to the Form F-4 shall be deemed instead to refer to such registration statement 

on Form S-4 (or successor form). Each of Parent and the Company shall use its reasonable best 

efforts to (A) cause the Form F-4 and the Proxy Statement to comply with the applicable rules 

and regulations promulgated by the SEC, (B) have the Form F-4 declared effective under the 

Securities Act as promptly as practicable after such filing (including by responding to comments 

from the SEC), and, prior to the effective date of the Form F-4, take all action reasonably 

required to be taken under any applicable state securities Laws in connection with the issuance of 
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Parent Shares in connection with the Merger (the “Parent Share Issuance”) and (C) keep the 

Form F-4 effective through the Closing Date in order to permit the consummation of the Merger. 

Each of Parent and the Company shall furnish all information as may be reasonably requested by 

the other in connection with any such action and the preparation, filing and distribution of the 

Form F-4 and the Proxy Statement. As promptly as reasonably practicable after the Form F-4 

shall have become effective, the Company shall use its reasonable best efforts to cause the Proxy 

Statement to be mailed to its stockholders. No filing of, or amendment or supplement to, the 

Form F-4 will be made by Parent, and no filing of, or amendment or supplement to, the Proxy 

Statement will be made by the Company, in each case without providing the other party with a 

reasonable opportunity to review and comment (which comments shall be considered by the 

applicable party in good faith) thereon if reasonably practicable; provided, however, that, 

without limiting Section 5.9, with respect to documents filed by a party which are incorporated 

by reference in the Form F-4 or the Proxy Statement, this right to review and comment shall 

apply only with respect to information relating to the other party or such other party’s business, 

financial condition or results of operations. If, at any time prior to the Effective Time, any 

information relating to Parent or the Company or any of their respective Affiliates, directors or 

officers, should be discovered by Parent or the Company which should be set forth in an 

amendment or supplement to either the Form F-4 or the Proxy Statement, so that either such 

document would not include any misstatement of a material fact or omit to state any material fact 

necessary to make the statements therein, in light of the circumstances under which they are 

made, not misleading, the party that discovers such information shall promptly notify the other 

parties hereto and an appropriate amendment or supplement describing such information shall be 

prepared and, following a reasonable opportunity for the other party (and its counsel) to review 

and comment on such amendment or supplement, promptly filed with the SEC and, to the extent 

required by applicable Law, disseminated to the stockholders of the Company. Subject to 

applicable Law, each party shall notify the other promptly of the time when the Form F-4 has 

become effective, of the issuance of any stop order or suspension of the qualification of the 

Parent Shares issuable in connection with the Merger for offering or sale in any jurisdiction, or 

of the receipt of any comments from the SEC or the staff of the SEC and of any request by the 

SEC or the staff of the SEC for amendments or supplements to the Proxy Statement or the 

Form F-4 or for additional information and shall supply each other with copies of all 

correspondence between either party or any of its Representatives, on the one hand, and the SEC 

or its staff, on the other hand, with respect to the Proxy Statement, the Form F-4 or the Merger. 

(b) Subject to the earlier termination of this Agreement in accordance with 

Section 7.1, the Company shall, as soon as reasonably practicable following the effectiveness of 

the Form F-4, duly call, give notice of, convene (on a date selected by the Company in 

consultation with Parent, which date shall be within, subject to adjournment or postponement as 

provided below, fifty (50) days of the effectiveness of the Form F-4) and hold a meeting of its 

stockholders (the “Company Stockholders’ Meeting”) for the purpose of seeking the Company 

Stockholder Approval, and shall submit such proposal to such holders at the Company 

Stockholders’ Meeting and shall not submit any other proposal to such holders in connection 

with the Company Stockholders’ Meeting (other than an advisory vote regarding merger-related 

compensation and a customary proposal regarding adjournment of the Company Stockholders’ 

Meeting) without the prior written consent of Parent. As promptly as reasonably practicable after 

the date of this Agreement, the Company, in consultation with Parent, shall set a record date for 

Persons entitled to notice of, and to vote at, the Company Stockholders’ Meeting and shall not 
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change such record date without the prior written consent of Parent (such consent not to be 

unreasonably withheld, conditioned or delayed). Notwithstanding anything to the contrary 

contained in this Agreement, the Company shall not adjourn or postpone the Company 

Stockholders’ Meeting without Parent’s prior written consent; provided, however, that without 

Parent’s prior written consent, the Company may adjourn or postpone the Company 

Stockholders’ Meeting (i) after consultation with Parent, to the extent necessary to ensure that 

any supplement or amendment to the Proxy Statement or Form F-4 required by Law is provided 

to the stockholders of the Company within a reasonable amount of time in advance of the 

Company Stockholders’ Meeting or (ii) if there are not sufficient affirmative votes in person or 

by proxy at such meeting to constitute a quorum at the Company Stockholders’ Meeting or to 

obtain the Company Stockholder Approval, to allow reasonable additional time for solicitation of 

proxies for purposes of obtaining a quorum or the Company Stockholder Approval; provided, 

however, that unless agreed to in writing by Parent, any such adjournments or postponements 

under this clause (ii) shall be for a period of no more than twenty-five (25) Business Days in the 

aggregate; provided, further, that the Company shall not postpone the Company Stockholders’ 

Meeting as contemplated by this clause (ii) if it would require a change to the record date for the 

Company Stockholders’ Meeting; provided, further, that, if requested by Parent, the Company 

shall effect an adjournment or postponement of the Company Stockholders’ Meeting under the 

circumstances contemplated by this clause (ii) for a period of up to twenty-five (25) Business 

Days in the aggregate (provided no such request for a postponement shall be permitted if it 

would require a change in the record date for the Company Stockholders’ Meeting). If the 

Company Board has not made an Adverse Recommendation Change in accordance with 

Section 5.6, the Company shall, through the Company Board, make the Company 

Recommendation, and shall include such Company Recommendation in the Proxy Statement, 

and use its reasonable best efforts to (A) solicit from its stockholders proxies in favor of the 

adoption of this Agreement and (B) take all other action necessary or advisable to secure the 

Company Stockholder Approval. Notwithstanding any Adverse Recommendation Change, 

unless this Agreement is terminated in accordance with its terms, the obligations of the parties 

hereunder shall continue in full force and effect and such obligations shall not be affected by the 

commencement, public proposal, public disclosure or communication to the Company of any 

Acquisition Proposal (whether or not a Superior Proposal). 

Section 5.4 Appropriate Action; Consents; Filings. 

(a) Subject to the terms and conditions of this Agreement, the parties hereto 

will cooperate with each other and use (and will cause their respective Subsidiaries to use) their 

respective reasonable best efforts to consummate the transactions contemplated by this 

Agreement and to cause the conditions to the Merger set forth in Article VI to be satisfied as 

promptly as reasonably practicable, including using reasonable best efforts to accomplish the 

following as promptly as reasonably practicable: (i) the obtaining of all actions or non-actions, 

consents, approvals, registrations, waivers, permits, authorizations, orders, expirations or 

terminations of waiting periods and other confirmations from any Governmental Authority or 

other Person that are or may become necessary, proper or advisable in connection with the 

consummation of the transactions contemplated by this Agreement, including the Merger; (ii) the 

preparation and making of all registrations, filings, forms, notices, petitions, statements, 

submissions of information, applications and other documents (including filings with 

Governmental Authorities) that are or may become necessary, proper or advisable in connection 
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with the consummation of the transactions contemplated by this Agreement, including the 

Merger; (iii) the taking of all reasonable steps as may be necessary, proper or advisable to obtain 

an approval from, or to avoid a Proceeding by, any Governmental Authority or other Person in 

connection with the consummation of the transactions contemplated by this Agreement, 

including the Merger; (iv) the defending of any lawsuits or other Proceedings, whether judicial 

or administrative, challenging this Agreement or that would otherwise prevent or delay the 

consummation of the transactions contemplated by this Agreement, including the Merger, 

performed or consummated by each party in accordance with the terms of this Agreement, 

including seeking to have any stay, temporary restraining order or injunction entered by any 

court or other Governmental Authority vacated or reversed; and (v) the execution and delivery of 

any additional instruments that are or may become reasonably necessary, proper or advisable to 

consummate the transactions contemplated by this Agreement, including the Merger, and to 

carry out fully the purposes of this Agreement. Each of the parties hereto shall, in consultation 

and cooperation with the other parties and as promptly as reasonably practicable, but in any 

event no later than twenty-five (25) Business Days following the date of this Agreement, make 

its respective filings under the HSR Act, and make any other applications and filings as 

reasonably determined by the Company and Parent under other applicable Antitrust Laws with 

respect to the transactions contemplated by this Agreement, as promptly as practicable, but in no 

event later than as required by Law. Neither the Company nor Parent will withdraw any such 

filings or applications without the prior written consent of the other party, such consent not to be 

unreasonably withheld, conditioned or delayed. None of Parent, Merger Sub or the Company 

(including their respective Subsidiaries) shall, without the other party’s prior written consent, 

enter into any timing or similar agreement, or otherwise agree or commit to any arrangement, 

that would have the effect of extending, suspending, lengthening or otherwise tolling the 

expiration or termination of any waiting period applicable to consummate the transactions 

contemplated by this Agreement under the HSR Act, such consent not to be unreasonably 

withheld, conditioned or delayed. Parent shall pay all filing fees required under any Antitrust 

Law by the Company and Parent. Notwithstanding anything to the contrary contained in this 

Agreement, but without limiting Parent’s obligations under Section 5.4(d), neither Parent nor any 

of its Affiliates shall be required to, and without the prior written consent of Parent, none of the 

Company or any of its Subsidiaries or Affiliates will, grant or offer to grant any accommodation 

or concession (financial or otherwise), or make any payment, to any third party (other than filing 

fees to any Governmental Authority), in connection with seeking or obtaining its consent to the 

transactions contemplated by this Agreement. 

(b) In connection with and without limiting the efforts referenced in 

Section 5.4(a), each of the parties hereto will (i) furnish to the other such necessary information 

and reasonable assistance as the other may request in connection with the preparation of any 

governmental filings, submissions or other documents; (ii) give the other reasonable prior notice 

of any such filing, submission or other document and, to the extent reasonably practicable, of any 

communication with or from any Governmental Authority regarding the transactions 

contemplated by this Agreement, and permit the other to review and discuss in advance, and 

consider in good faith the views, and secure the participation, of the other in connection with any 

such filing, submission, document or communication; and (iii) cooperate in responding as 

promptly as reasonably practicable to any investigation or other inquiry from a Governmental 

Authority or in connection with any Proceeding initiated by a Governmental Authority or private 

party, including informing the other party as soon as reasonably practicable of any such 
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investigation, inquiry or Proceeding, and consulting in advance, to the extent practicable, before 

making any presentations or submissions to a Governmental Authority, or, in connection with 

any Proceeding initiated by a private party, to any other Person. In addition, each of the parties 

hereto will give reasonable prior notice to and consult with the other in advance of any meeting, 

conference or substantive communication with any Governmental Authority, or, in connection 

with any Proceeding by a private party, with any other Person, and to the extent not prohibited 

by applicable Law or by the applicable Governmental Authority or other Person, and to the 

extent reasonably practicable, not participate in or attend any meeting or conference, or engage 

in any substantive communication, with any Governmental Authority or such other Person in 

respect of the transactions contemplated by this Agreement without the other party, and in the 

event one party is prohibited from, or unable to participate in, attend or engage in, any such 

meeting, conference or communication, keep such party apprised with respect thereto. Each 

party shall furnish to the other copies of all filings, submissions, correspondence and 

communications between it and its Affiliates and their respective Representatives, on the one 

hand, and any Governmental Authority or members of any Governmental Authority’s staff (or 

any other Person in connection with any Proceeding initiated by a private party), on the other 

hand, with respect to the transactions contemplated by this Agreement. Each party may, as it 

deems advisable and necessary, reasonably designate material provided to the other party as 

“Outside Counsel Only Material,” and also may reasonably redact the material as necessary to 

(A) remove personally sensitive information, (B) remove references concerning the valuation of 

the Company and its Subsidiaries or Parent and its Subsidiaries conducted in connection with the 

approval and adoption of this Agreement and the negotiations and investigations leading thereto, 

(C) comply with contractual arrangements, (D) prevent the loss of a legal privilege or (E) comply 

with applicable Law. 

(c) The parties shall consult with each other with respect to obtaining all 

permits and Consents necessary to consummate the transactions contemplated by this 

Agreement, including the Merger. 

(d) Notwithstanding anything in this Agreement to the contrary and in 

furtherance of and consistent with Parent’s reasonable best efforts obligations under this 

Section 5.4, Parent, Merger Sub and Parent’s Subsidiaries shall take, and shall cause to be taken, 

all actions, and shall do, or cause to be done, all things necessary, proper or advisable to 

eliminate each and every impediment under any Antitrust Law and to obtain the consent or 

cooperation of any other Person, and to permit and cause the satisfaction of the conditions set 

forth in Article VI, in each case, to permit the Closing to occur as promptly as reasonably 

practicable and in any event prior to the Termination Date, including (i) defending through 

litigation on the merits or otherwise, including appeals, any Proceeding asserted by any Person or 

Governmental Authority with respect to this Agreement or the Merger or the other transactions 

contemplated by this Agreement that seeks or would reasonably be expected to prevent, prohibit, 

interfere with or delay the Closing and (ii) agreeing to, committing to, proffering, proposing or 

taking any action required to sell, divest, hold separate, lease, license, transfer, dispose of or 

otherwise encumber or impair or take any other action with respect to the Company’s or any of 

their respective Affiliate’s assets, properties, businesses or product lines (including, for the 

avoidance of doubt, any equity or other interests in the Company), or its or their ability to own or 

operate any of the foregoing, or any other restriction, limitation or condition on or with respect to 

the foregoing or with respect to the Company’s or any of their respective Affiliate’s freedom to 



 

-66- 
 

operate (any of the foregoing in this clause (ii), a “Remedy Action”); provided, however, that 

with respect to this clause (ii), (A) Parent and its Subsidiaries shall not be required to agree to, 

commit to, proffer, propose or take any Remedy Actions with respect to any businesses and 

products (I) of the Company and its Subsidiaries that individually or in the aggregate, generated 

net sales in excess of $140,000,000 during the Company’s 2024 fiscal year or (II) of Parent and 

its Subsidiaries (other than, following the Closing, and subject to the preceding clause (I), the 

Company and its Subsidiaries); (B) the Company shall not, without Parent’s prior written 

consent, agree to, commit to, proffer, propose or take Remedy Actions; and (C) no party shall be 

required to agree to, commit to, proffer, propose or take Remedy Actions unless they are 

conditioned upon the consummation of the transactions contemplated by this Agreement. With 

respect to any possible or actual Remedy Action, (x) Parent shall consult with the Company and 

shall consider in good faith the views of the Company with respect thereto and (y) subject to 

clauses (ii)(B) and (ii)(C) of the preceding sentence, the Company shall (and shall cause its 

Subsidiaries to) enter into one or more agreements requested by Parent to be entered into by any 

of them prior to the Closing with respect to a Remedy Action. 

(e) Each of the parties agrees that, between the date of this Agreement and the 

earlier of the Effective Time and the termination of this Agreement in accordance with 

Section 7.1, it shall not, and shall ensure that none of its Subsidiaries shall, consummate, enter 

into any agreement providing for, or announce, any investment, acquisition, divestiture or other 

business combination that would reasonably be expected to materially delay or prevent the 

receipt of the Required Regulatory Approval or the consummation of the transactions 

contemplated by this Agreement. 

Section 5.5 Access to Information; Confidentiality. In each case solely for the 

purposes of preparing for and effecting the transactions and other matters contemplated by this 

Agreement (including the Financing), transition and integration planning and reviewing the 

performance and operation of the Company (and not following the commencement of any 

adverse Proceeding between the parties or their Affiliates) (the “Intended Purpose”), the 

Company shall (and shall cause each of its Subsidiaries to) afford reasonable access to Parent’s 

Representatives, during normal business hours and upon reasonable notice, throughout the period 

from the date of this Agreement to the Effective Time (or until the earlier termination of this 

Agreement in accordance with Section 7.1), to the personnel, advisors, properties, books and 

records of the Company and its Subsidiaries and, during such period, shall (and shall cause each 

of its Subsidiaries to) furnish reasonably promptly to such Representatives all information 

concerning the business, properties and personnel of the Company and its Subsidiaries, and to 

provide copies thereof, as may reasonably be requested for the Intended Purpose; provided, 

however, that nothing herein shall require the Company or any of its Subsidiaries to disclose any 

information to Parent or Merger Sub if such disclosure would, in the reasonable judgment of the 

Company, (a) violate applicable Law or the provisions of any agreement to which the Company 

or any of its Subsidiaries is a party or (b) jeopardize any attorney-client or other legal privilege; 

provided, further, that in each such case, the Company shall cooperate with Parent to enable 

Parent and Parent’s Representatives to enter into appropriate confidentiality, joint defense or 

similar documents or arrangements so that Parent and Parent’s Representatives may have access 

to such information. No investigation or access permitted pursuant to this Section 5.5 shall affect 

or be deemed to modify any representation, warranty, covenant or agreement made by the 

Company hereunder. All information and documents furnished by the Company, its Subsidiaries 
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and the Company’s officers, employees and other Representatives pursuant to this Section 5.5 

shall be kept confidential in accordance with the Confidentiality Agreement. Notwithstanding 

anything herein to the contrary, the parties hereby agree and acknowledge that the restrictions in 

the Confidentiality Agreement shall not apply upon the execution and delivery of this Agreement 

to the extent required to permit any action contemplated hereby and in accordance herewith and 

solely until any termination of this Agreement in accordance with its terms. 

Section 5.6 No Solicitation by the Company. 

(a) From the date of this Agreement until the earlier of the Effective Time and 

the termination of this Agreement in accordance with Section 7.1, except as provided in 

Section 5.6(b) or Section 5.6(d), (i) the Company shall, and shall cause its Subsidiaries, and its 

and their respective officers and directors to, immediately cease, and shall instruct and use its 

reasonable best efforts to cause its and their respective other Representatives to immediately 

cease, and cause to be terminated all existing discussions, negotiations and communications with 

any Persons or entities with respect to any Acquisition Proposal (other than the transactions 

contemplated by this Agreement), (ii) the Company shall not, and shall not authorize, and shall 

use its reasonable best efforts not to permit, any of its Representatives to, directly or indirectly 

through another Person, (A) initiate, seek, solicit, knowingly facilitate, knowingly encourage 

(including by way of furnishing any non-public information) or knowingly induce or knowingly 

take any other action which would reasonably be expected to lead to an Acquisition Proposal, 

(B) engage in negotiations or discussions with, or provide any non-public information or non-

public data to, any Person (other than Parent or any of its Representatives) relating to or for the 

purpose of encouraging or facilitating, any Acquisition Proposal or grant any waiver or release 

under any standstill, confidentiality or other similar agreement (except that if the Company 

Board determines in good faith that the failure to grant any waiver or release would be 

inconsistent with its fiduciary duties under applicable Law, the Company may waive any such 

standstill provision in order to permit a third party to make and pursue an Acquisition Proposal) 

or (C) resolve to do any of the foregoing, (iii) the Company shall not provide and shall, within 

one (1) Business Day of the date of this Agreement, terminate access of any third party to any 

data room (virtual or actual) which has been set up in the context of a possible Acquisition 

Proposal containing any information of the Company or any of its Subsidiaries and (iv) within 

one (1) Business Day of the date of this Agreement, the Company shall demand the return or 

destruction of all confidential, non-public information and materials that have been provided to 

third parties that have entered into confidentiality agreements relating to a possible Acquisition 

Proposal with the Company or any of its Subsidiaries. 

(b) Notwithstanding Section 5.6(a), at any time prior to obtaining the 

Company Stockholder Approval, if, after the date of this Agreement, the Company receives a 

bona fide written Acquisition Proposal from a third party that was not initiated, sought, solicited, 

knowingly facilitated, knowingly encouraged, knowingly induced or otherwise procured in 

violation, in any non-de minimis respect, of this Agreement, then the Company may (i) contact 

the Person or any of its Representatives who has made such Acquisition Proposal solely to 

clarify the terms of such Acquisition Proposal so that the Company Board (or any committee 

thereof) may inform itself about such Acquisition Proposal, (ii) furnish information concerning 

its business, properties or assets to such Person or any of its Representatives pursuant to a 

confidentiality agreement with confidentiality terms that, taken as a whole, are not materially 
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less favorable to the Company than those contained in the Confidentiality Agreement (provided 

that if any such confidentiality agreement does not contain standstill provisions, or contains 

standstill provisions that are more favorable to such other Person than those contained in the 

Confidentiality Agreement, the Company shall promptly (and in any case within twenty-four 

(24) hours) provide Parent notice thereof and a copy of such provisions, if any, and upon such 

notice, the Confidentiality Agreement shall be deemed to be automatically (and permanently) 

amended hereby and without further action of the parties to delete the standstill provisions 

therein or conform the provisions thereof with such more favorable provisions, as applicable) 

and (iii) negotiate and participate in discussions and negotiations with such Person or any of its 

Representatives concerning such Acquisition Proposal, in the case of clauses (ii) and (iii), if the 

Company Board determines in good faith, after consultation with outside financial advisors and 

outside legal counsel, that such Acquisition Proposal constitutes or is reasonably likely to 

constitute or result in a Superior Proposal. The Company shall (A) promptly (and in any case 

within twenty-four (24) hours) provide Parent notice (I) of the receipt of any Acquisition 

Proposal, which notice shall include a complete, unredacted copy of all written proposals, written 

indications of interest or draft agreements relating to, or other written materials that describe any 

of the material terms and conditions of, such Acquisition Proposal, and (II) of any inquiries, 

proposals or offers received by, any requests for non-public information from, or any discussions 

or negotiations initiated or continued (or sought to be initiated or continued) with, the Company 

or any of its Representatives concerning an Acquisition Proposal, and disclose the identity of the 

other party (or parties) and the material terms of such inquiry, offer, proposal or request and, in 

the case of written materials that describe any of the material terms and conditions of such 

inquiry, offer, proposal or request, provide copies of such materials, (B) promptly (and in any 

case within twenty-four (24) hours) make available to Parent all material non-public information, 

including copies of all written materials relating to the Company and its Subsidiaries, made 

available by the Company to such party but not previously made available to Parent and (C) keep 

Parent informed on a reasonably prompt basis (and, in any case, within twenty-four (24) hours of 

any significant development) of the status and material details (including amendments and 

proposed amendments) of any such Acquisition Proposal or other inquiry, offer, proposal or 

request and providing to Parent copies of any additional or revised written proposals or written 

indications of interest or draft agreements relating to such Acquisition Proposal or other inquiry, 

offer, proposal or request, or other written materials that describe any of the material terms and 

conditions of such Acquisition Proposal or other inquiry, offer, proposal or request. The 

Company agrees that it and its Subsidiaries will not enter into any agreement with any Person 

that prohibits the Company from providing any information to Parent in accordance with this 

Section 5.6. 

(c) Except as permitted by Section 5.6(d) or Section 5.6(e), neither the 

Company Board nor any committee thereof shall (i) withdraw, qualify or modify, or publicly 

propose to withdraw, qualify or modify, the Company Recommendation, in each case in a 

manner adverse to Parent or Merger Sub, (ii) approve, authorize, declare advisable or 

recommend any Acquisition Proposal or (iii) adopt or approve, or publicly propose to adopt or 

approve, or allow the Company or any of its Subsidiaries to execute or enter into, any binding or 

non-binding letter of intent, agreement in principle, memorandum of understanding, merger 

agreement, acquisition agreement, option agreement, joint venture agreement, partnership 

agreement or other agreement contemplating or otherwise in connection with, or that is intended 

to or would reasonably be expected to lead to, any Acquisition Proposal (other than a 
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confidentiality agreement permitted by Section 5.6(b)) (any action described in the foregoing 

clauses (i) and (ii) of this sentence being referred to as an “Adverse Recommendation Change”). 

(d) If, after the date of this Agreement and prior to the receipt of the Company 

Stockholder Approval, the Company Board receives a bona fide written Acquisition Proposal 

that the Company Board determines in good faith, after consultation with its outside financial 

advisors and outside legal counsel, constitutes a Superior Proposal that was not initiated, sought, 

solicited, knowingly facilitated, knowingly encouraged, knowingly induced or otherwise 

procured in violation, in any non-de minimis respect, of this Agreement, the Company Board 

may (i) effect an Adverse Recommendation Change or (ii) cause the Company to terminate this 

Agreement pursuant to Section 7.1(c)(ii) in order to enter into a definitive agreement providing 

for such Superior Proposal if, in each case, (A) the Company has notified Parent in writing that 

the Company Board intends to effect an Adverse Recommendation Change pursuant to this 

Section 5.6(d) or terminate this Agreement pursuant to Section 7.1(c)(ii), (B) the Company has 

provided Parent a copy of the proposed definitive agreements and other proposed transaction 

documentation between the Company and the Person making such Superior Proposal, if any, 

(C) for a period of four (4) Business Days following the notice delivered pursuant to 

clause (A) of this Section 5.6(d), the Company shall have discussed and negotiated in good faith 

(in each case only if Parent desires to negotiate) with Parent’s Representatives any proposed 

modifications to the terms and conditions of this Agreement or the transactions contemplated by 

this Agreement so that the Acquisition Proposal is no longer a Superior Proposal (it being 

understood and agreed that any amendment to any material term or condition of any Superior 

Proposal shall require a new notice and a new negotiation period that shall expire on the later to 

occur of (I) two (2) Business Days following delivery of such new notice from the Company to 

Parent and (II) the expiration of the original four (4)-Business Day period described in this 

clause (C)), and (D) no earlier than the end of such negotiation period, the Company Board shall 

have determined in good faith, after consultation with its outside financial advisors and outside 

legal counsel, and after considering the terms of any proposed amendment or modification to this 

Agreement, that the Acquisition Proposal that is the subject of the notice described in 

clause (B) above still constitutes a Superior Proposal; provided that any purported termination of 

this Agreement pursuant to this sentence shall be void and of no force and effect unless the 

Company shall have paid Merger Sub (or a United States Affiliate of Merger Sub as Merger Sub 

may designate) the Termination Amount in accordance with Section 7.3(a) prior to or 

substantially concurrently with such termination. 

(e) Other than in connection with a Superior Proposal (which shall be subject 

to Section 5.6(d) and shall not be subject to this Section 5.6(e)), prior to obtaining the Company 

Stockholder Approval, the Company Board may, in response to an Intervening Event, take any 

action prohibited by clause (i) of Section 5.6(c), only if (i) the Company Board determines in 

good faith, after consultation with its outside financial advisors and outside legal counsel, that 

the failure to take such action would be inconsistent with its fiduciary duties under applicable 

Law, (ii) the Company has notified Parent in writing that the Company Board intends to effect 

such an Adverse Recommendation Change pursuant to this Section 5.6(e) (which notice shall 

specify the facts and circumstances providing the basis of the Intervening Event and for the 

Company Board’s determination to effect such an Adverse Recommendation Change in 

reasonable detail), (iii) for a period of four (4) Business Days following the notice delivered 

pursuant to clause (ii) of this Section 5.6(e), the Company shall have discussed and negotiated in 
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good faith (in each case only if Parent desires to negotiate) with Parent’s Representatives any 

proposed modifications to the terms and conditions of this Agreement or the transactions 

contemplated by this Agreement so that the failure to take such action would no longer be 

inconsistent with the Company Board’s fiduciary duties under applicable Law (it being 

understood and agreed that any material change to the relevant facts and circumstances shall 

require a new notice and a new negotiation period that shall expire on the later to occur of 

(A) two (2) Business Days following delivery of such new notice from the Company to Parent 

and (B) the expiration of the original four (4) Business Day period described above in this 

clause (iii)), and (iv) no earlier than the end of such negotiation period, the Company Board shall 

have determined in good faith, after consultation with its outside financial advisors and outside 

legal counsel, and after considering the terms of any proposed amendment or modification to this 

Agreement, that the failure to take such action would still be inconsistent with its fiduciary duties 

under applicable Law. 

(f) Nothing contained in this Agreement shall prohibit the Company or the 

Company Board from (i) disclosing to its stockholders a position contemplated by Rules 14d-9 

and 14e-2(a) promulgated under the Exchange Act, or from issuing a “stop, look and listen” 

statement pending disclosure of its position thereunder, or (ii) making any disclosure to its 

stockholders if the Company Board determines in good faith, after consultation with its outside 

legal counsel, that the failure of the Company Board to make such disclosure would be 

inconsistent with its fiduciary duties under applicable Law; provided that any such issuance or 

disclosure that constitutes an Adverse Recommendation Change shall be made only in 

compliance with Sections 5.6(d) or 5.6(e). 

Section 5.7 Directors’ and Officers’ Indemnification and Insurance. 

(a) Parent and Merger Sub agree that all rights to indemnification and 

exculpation from liabilities, including advancement of expenses, for acts or omissions occurring 

at or prior to the Effective Time now existing in favor of the current or former directors or 

officers of the Company, including, while a director or officer of the Company, serving at the 

request of the Company as a director, officer, employee, agent or trustee of another corporation 

or of a partnership, joint venture, trust or other enterprise, including service with respect to an 

employee benefit plan, whether the basis of the proceeding is alleged action in an official 

capacity as a director, officer, employee agent or trustee or in any other capacity while serving as 

a director, officer, employee, agent or trustee (the “D&O Indemnified Parties”) as provided in 

the Company’s Certificate of Incorporation, the Bylaws or any indemnification Contract between 

such directors or officers and the Company (in each case, as in effect on, and, in the case of any 

indemnification Contracts, to the extent made available to Parent prior to, the date of this 

Agreement) shall survive the Merger and shall continue in full force and effect. For a period of 

six (6) years from the Effective Time, the Surviving Corporation shall, and Parent shall cause the 

Surviving Corporation to, maintain in effect the exculpation, indemnification and advancement 

of expenses equivalent to the provisions of the Company’s Certificate of Incorporation and 

Bylaws as in effect immediately prior to the Effective Time with respect to acts or omissions 

occurring prior to the Effective Time and shall not amend, repeal or otherwise modify any such 

provisions in any manner that would adversely affect the rights thereunder of any D&O 

Indemnified Parties; provided that all rights to indemnification in respect of any claim made for 

indemnification within such period shall continue until the disposition of such action or 
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resolution of such claim. From and after the Effective Time, Parent shall guarantee and stand 

surety for, and shall cause the Surviving Corporation to honor, in accordance with their 

respective terms, each of the covenants contained in this Section 5.7. 

(b) Without limiting Section 5.7(a), from and after the Effective Time, the 

Surviving Corporation shall, and Parent shall cause the Surviving Corporation to, to the fullest 

extent permitted under applicable Law and the Company’s Certificate of Incorporation and the 

Bylaws as in effect on the date of this Agreement, indemnify and hold harmless each D&O 

Indemnified Party against all costs and expenses (including advancing reasonable attorneys’ fees 

and expenses in advance of the final disposition of any actual or threatened Proceeding to each 

D&O Indemnified Party to the fullest extent permitted by Law provided that any Person to 

whom expenses are advanced provides an undertaking to repay such advances if it is ultimately 

determined by final adjudication that such Person is not entitled to be indemnified or entitled to 

advancement of expenses), judgments, fines and amounts paid in settlement actually and 

reasonably incurred by such D&O Indemnified Party arising out of or pertaining to any action or 

omission in such person’s capacity as a D&O Indemnified Party at or prior to the Effective Time 

(including acts or omissions occurring at or prior to the Effective Time arising out of the 

transactions contemplated by this Agreement).  

(c) Prior to the Effective Time, the Company shall or, if the Company is 

unable to, Parent shall cause the Surviving Corporation as of or after the Effective Time to, 

purchase a six (6)-year prepaid “tail” policy, with terms, conditions, retentions and limits of 

liability that are no less favorable than the coverage provided under the Company’s existing 

policies of directors’ and officers’ liability insurance and fiduciary liability insurance, with 

respect to matters arising on or before the Effective Time (including in connection with this 

Agreement and the transactions or actions contemplated by this Agreement), and Parent shall 

cause such policy to be maintained in full force and effect, for its full term, and cause all 

obligations thereunder to be honored by the Surviving Corporation, and no other party shall have 

any further obligation to purchase or pay for insurance hereunder; provided that, the Company 

shall not pay, and the Surviving Corporation shall not be required to pay, in excess of 300% of 

the last annual premium paid by the Company prior to the date of this Agreement in respect of 

such “tail” policy. If the Company or the Surviving Corporation for any reason fail to obtain 

such “tail” insurance policies prior to, as of or after the Effective Time, Parent shall, for a period 

of six (6) years from the Effective Time, cause the Surviving Corporation to maintain in effect 

the current policies of directors’ and officers’ liability insurance and fiduciary liability insurance 

maintained by the Company with respect to matters arising on or before the Effective Time; 

provided that after the Effective Time, Parent shall not be required to pay annual premiums in 

excess of 300% of the last annual premium paid by the Company prior to the date of this 

Agreement in respect of the coverage required to be obtained pursuant hereto, but in such case 

shall purchase as much coverage as reasonably practicable for such amount. 

(d) The covenants contained in this Section 5.7 are intended to be for the 

benefit of, and shall be enforceable by, each of the D&O Indemnified Parties and their respective 

heirs and shall not be deemed exclusive of any other rights to which any such Person is entitled, 

whether pursuant to Law, Contract or otherwise. 
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(e) In the event that Parent or the Surviving Corporation or any of their 

respective successors or assigns (i) consolidates with or merges into any other Person and shall 

not be the continuing or surviving corporation or entity of such consolidation or merger or 

(ii) transfers or conveys all or substantially all of its properties and assets to any Person, then, 

and in each such case, proper provision shall be made so that the successors or assigns of Parent 

or the Surviving Corporation, as the case may be, shall assume the obligations set forth in this 

Section 5.7. 

Section 5.8 Notification of Certain Matters. Subject to applicable Law, the Company 

shall give prompt notice to Parent, and Parent shall give prompt notice to the Company, of 

(a) the occurrence or non-occurrence of any event whose occurrence or non-occurrence, as the 

case may be, would reasonably be expected to cause, in the case of the Company, any condition 

set forth in Section 6.2 not to be satisfied, or in the case of Parent, any condition set forth in 

Section 6.3 not to be satisfied, at any time from the date of this Agreement to the Effective Time, 

(b) any notice or other communication received by such party from any Governmental Authority 

in connection with this Agreement, the Merger or the other transactions contemplated by this 

Agreement, or from any Person alleging that the consent of such Person is or may be required in 

connection with the Merger or the other transactions contemplated by this Agreement, if the 

subject matter of such notice or other communication or the failure of such party to obtain such 

consent would reasonably be expected to be material to the Company, the Surviving Corporation 

or Parent and (c) any claims, investigations or Proceedings commenced or, to such party’s 

Knowledge, threatened in writing against, relating to or involving or otherwise affecting such 

party (including its board of directors) or any of its Subsidiaries that relate to this Agreement, the 

Merger or the other transactions contemplated by this Agreement. Notwithstanding anything in 

this Agreement to the contrary, no such notification shall, in and of itself, affect the 

representations, warranties, covenants or agreements of the parties or the conditions to the 

obligations of the parties hereunder. 

Section 5.9 Public Disclosure. So long as this Agreement is in effect, neither Parent, 

nor the Company, nor any of their respective Affiliates, will disseminate any press release or 

other public announcement or disclosure concerning this Agreement, the Merger or the other 

transactions contemplated by this Agreement, except as may be required by Law or the rules of a 

national securities exchange or to the extent disclosed in or consistent with the Proxy Statement 

or the Form F-4, without the prior consent of each of the other parties hereto, which consent shall 

not be unreasonably withheld, conditioned or delayed. The parties have agreed to the text of the 

joint press release announcing the execution of this Agreement. Notwithstanding the foregoing, 

(a) without prior consent of the other parties, each party may disseminate information 

substantially consistent with information included in a press release or other document 

previously approved for external distribution by the other parties, or is otherwise not subject to 

such approval, in each case, pursuant to the first sentence of this Section 5.9, and (b) this 

Section 5.9 shall not apply to any statement, release or disclosure (i) relating to any dispute or 

Proceeding between the parties or (ii) made by the Company in response to the receipt and 

existence of an Acquisition Proposal or Superior Proposal, its consideration of the foregoing or 

its making of an Adverse Recommendation Change or any matters related thereto and, following 

any public statement, release or disclosure by the Company in respect of any of the foregoing, 

this Section 5.9 shall not apply to any statement, release or disclosure made by Parent with 

respect to such matters. 



 

-73- 
 

Section 5.10 Employee Benefits; Labor. 

(a) For purposes of this Section 5.10, (i) the term “Covered Employees” shall 

mean employees who are actively employed by or on a legally protected or approved leave of 

absence from the Company or any of its Subsidiaries immediately prior to the Effective Time; 

and (ii) the term “Continuation Period” shall mean the period beginning at the Effective Time 

and ending on the first anniversary of the Effective Time. 

(b) Except where applicable Law requires more favorable treatment, during 

the Continuation Period, Parent shall, or shall cause a Subsidiary of Parent to, provide to each 

Covered Employee for so long as such Covered Employee remains an employee of Parent or any 

of its Subsidiaries during the Continuation Period, (i) base salary or annualized base wage rate, 

target annual cash incentive opportunity and target annual equity incentive opportunity that are, 

in each case, no less favorable than the base salary or annualized base wage rate, target annual 

cash incentive opportunity and target annual equity incentive opportunity provided by the 

Company or its Subsidiaries to the Covered Employee immediately prior to the Effective Time, 

(ii) severance payments and benefits that are no less favorable than the severance payments and 

benefits that such Covered Employee would have been eligible to receive upon a termination of 

employment under any applicable severance plan, policy, practice or arrangement sponsored or 

maintained by the Company as of the date of this Agreement (as listed on Section 3.12(a) of the 

Company Disclosure Letter) and (iii) retirement and health and welfare benefits (excluding any 

defined benefit pension benefits, retiree welfare benefits, deferred compensation and retiree 

medical) that are substantially comparable, in the aggregate, to the retirement and health and 

welfare benefits (excluding any defined benefit pension benefits, retiree welfare benefits, 

deferred compensation and retiree medical) provided by the Company or its Subsidiaries to 

Covered Employees immediately prior to the Effective Time. 

(c) In the event any Covered Employee first becomes eligible to participate 

under any Parent Benefit Plan following the Effective Time, Parent shall, or shall cause a 

Subsidiary of Parent to use commercially reasonable efforts to (i) waive any preexisting 

condition exclusions and waiting periods with respect to participation and coverage requirements 

applicable to any Covered Employee under any Parent Benefit Plan providing medical, dental or 

vision benefits to the same extent such limitation would have been waived or satisfied under any 

similar Company Benefit Plan the Covered Employee participated in immediately prior to 

coverage under the Parent Benefit Plan; and (ii) provide each Covered Employee with credit for 

any copayments, out-of-pocket requirements and deductibles paid prior to the Covered 

Employee’s coverage under any Parent Benefit Plan during the plan year in which such Covered 

Employee first becomes eligible to participate under such Parent Benefit Plan, to the same extent 

such credit was given under any similar Company Benefit Plan that Covered Employee 

participated in immediately prior to coverage under the Parent Benefit Plan, in satisfying any 

applicable co-payment, deductible or out-of-pocket requirements under the Parent Benefit Plan 

for the plan year in which such Covered Employee first becomes eligible to participate under 

such Parent Benefit Plan. 

(d) As of the Effective Time, Parent shall recognize, or shall cause a 

Subsidiary of Parent to recognize, all service of each Covered Employee prior to the Effective 

Time to the Company (or any predecessor entities of the Company or any of its Subsidiaries) for 
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vesting and eligibility purposes (but not for benefit accrual purposes under any defined benefit 

pension plan) and for purposes of determining future vacation accruals and severance amounts to 

the same extent as such Covered Employee received, immediately before the Effective Time, 

credit for such service under any similar Company Benefit Plan in which such Covered 

Employee participated immediately prior to the Effective Time; provided that service of each 

Covered Employee prior to the Effective Time shall not be recognized for the purpose of any 

entitlement to participate in, or receive benefits with respect to, any (i) non-elective employer 

contributions under any plan of Parent under Section 401(k) of the Code, (ii) Parent retiree 

medical program in which any Covered Employee participates after the Effective Time or 

(iii) any Parent Benefit Plan that is grandfathered or frozen or for which similarly situated 

employees of Parent and its Affiliates do not receive service credit. In no event shall anything 

contained in this Section 5.10 result in any duplication of benefits for the same period of service. 

(e) Prior to the Effective Time, if requested by Parent in writing at least five 

(5) Business Days prior the Closing Date, to the extent permitted by applicable Law and the 

terms of the applicable plan or arrangement, the Company shall take (or cause to be taken) all 

actions that may be reasonably necessary or appropriate to terminate, effective no later than the 

day prior to the Closing Date, any Company Benefit Plan that contains a cash or deferred 

arrangement intended to qualify under Section 401(k) of the Code (a “Company 401(k) Plan”). If 

the Company is required to terminate any Company 401(k) Plan, then the Company shall provide 

to Parent prior to the Closing Date written evidence of the adoption by the Company Board of 

resolutions authorizing the termination of such Company 401(k) Plan (the form and substance of 

which shall be subject to the prior review and approval of Parent), effective no later than the day 

prior to the Closing Date. In such event, prior to the Closing Date and thereafter (as applicable), 

the Company and Parent shall use commercially reasonable efforts to take any and all action as 

may be required, including amendments to a U.S. tax-qualified defined contribution plan 

maintained by Parent or one of its Subsidiaries (each, a “Parent 401(k) Plan”), to permit each 

Covered Employee to make rollover contributions of “eligible rollover distributions” (within the 

meaning of Section 402(c)(4) of the Code) in cash or notes (representing plan loans from the 

Company 401(k) Plan) in an amount equal to the eligible rollover distribution portion of the 

account balance distributable to such Covered Employee from such Company 401(k) Plan to the 

corresponding Parent 401(k) Plan. If the Company 401(k) Plan is terminated as described herein, 

the Covered Employees shall be eligible to participate in a Parent 401(k) Plan as soon as 

reasonably practicable on or following the Closing Date. If the distributions of assets from the 

trust of any Company 401(k) Plan that is terminated pursuant to this Section 5.10(e) are 

reasonably anticipated to cause or result in liquidation charges, surrender charges or other fees to 

be imposed upon the account of any participant or beneficiary of such Company 401(k) Plan or 

upon the Company or any participating employer, then the Company shall estimate in good faith 

the amount of such charges or other fees and provide its estimate of that amount in writing to 

Parent at least three (3) Business Days prior to the Closing Date. 

(f) If the Effective Time occurs prior to payment of the annual cash incentive 

for fiscal year 2025 (“2025 Cash Bonus Plan”), by no later than December 1, 2025, Parent shall 

(or shall cause a Subsidiary to) pay to each participant in the 2025 Cash Bonus Plan such 

individual’s entitlement thereunder, without pro-ration, based upon actual performance through 

the most recent practicable date prior to the Closing Date, as determined in good faith by the 

Compensation Committee, with performance for any portion of the applicable performance 
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period that remains following the Closing Date included at the greater of forecast for the 

remainder of the period and target level. 

(g) The parties hereto acknowledge and agree that all provisions contained in 

this Section 5.10 with respect to employees of the Company and its Subsidiaries are included for 

the sole benefit of the respective parties hereto and shall not create any right (i) in any other 

Person, including employees, former employees, any participant or any beneficiary thereof, in 

any Company Benefit Plan, or (ii) to continued employment with the Company, Parent or their 

respective Subsidiaries or Affiliates. Notwithstanding anything in this Section 5.10 to the 

contrary, nothing in this Agreement, whether express or implied, shall be treated as an 

amendment or other modification of any Company Benefit Plan or any other employee benefit 

plans of the Company, Parent or any of their respective Subsidiaries or Affiliates or shall prohibit 

Parent or any of its Subsidiaries or Affiliates from amending or terminating any employee 

benefit plan. 

Section 5.11 Merger Sub. Parent will take all actions necessary to (a) cause Merger Sub 

to perform its obligations under this Agreement and to consummate the Merger on the terms and 

conditions set forth in this Agreement and (b) ensure that Merger Sub prior to the Effective Time 

shall not conduct any business, incur or guarantee any Indebtedness or make any investments, 

other than incident to its obligations under this Agreement, the Debt Letters, the definitive 

agreements with respect to the Financing or the transactions contemplated hereby or thereby, 

including the Financing. 

Section 5.12 Rule 16b-3 Matters. Prior to the Effective Time, the Company shall take 

all such steps as may be reasonably necessary or advisable (to the extent permitted under 

applicable Law and no-action letters issued by the SEC) to cause any dispositions of Company 

Common Stock (including derivative securities with respect to Company Common Stock) 

resulting from the transactions contemplated by this Agreement by each individual who is 

subject to the reporting requirements of Section 16(a) of the Exchange Act with respect to the 

Company to be exempt under Rule 16b-3 promulgated under the Exchange Act, to the extent 

permitted by applicable Law. 

Section 5.13 Treatment of Existing Debt. The Company shall use reasonable best 

efforts to deliver to Parent, at least three (3) Business Days prior to the Closing Date, a draft of, 

and on or prior to the Closing Date, an executed copy of, a customary payoff letter from the 

administrative agent under the Existing Company Credit Agreement (a) setting forth the amount 

required to pay off in full on the Closing Date the Indebtedness and other obligations outstanding 

under the Existing Company Credit Agreement and all other related loan documents (including, 

but not limited to, the outstanding principal, accrued and unpaid interest and prepayment and 

other penalties) (the “Payoff Amount”), (b) setting forth the wire transfer instructions for the 

payment of the Payoff Amount and (c) releasing all Liens securing such Indebtedness and other 

obligations and all guarantees of such Indebtedness, and terminating the Existing Company 

Credit Agreement and all other related loan documents, in each case, automatically upon receipt 

of the Payoff Amount. The Company shall, and shall cause its Subsidiaries to, use reasonable 

best efforts (in each case subject to the payment of the Payoff Amount) (x) to deliver to Parent 

(or the administrative agent under the Existing Company Credit Agreement, in the case of 

prepayment and termination notices) on or prior to the Closing (or on or prior to the date 
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required under the Existing Company Credit Agreement, in the case of prepayment and 

termination notices), in customary form, all the documents, filings and notices required for the 

termination of the Existing Company Credit Agreement and all other “Loan Documents” (as 

defined in the Existing Company Credit Agreement) and the release of all Liens securing the 

obligations thereunder, including the filing of Uniform Commercial Code releases and delivery 

of notices of termination of control agreements and all other releases reasonably requested or 

necessary to evidence or effect the release of all Liens securing the obligations under the 

Existing Company Credit Agreement and all other related loan documents, and (y) to arrange for 

the return of possessory collateral. 

Section 5.14 Stock Exchange Listing. Prior to the Effective Time, Parent shall use its 

reasonable best efforts to cause the Parent Shares to be issued in connection with the Merger to 

be approved for listing on the NYSE, subject to official notice of issuance, at or prior to the 

Effective Time. 

Section 5.15 Financing and Financing Cooperation. 

(a) Parent shall, and shall cause its Subsidiaries (including the Borrower) to, 

use reasonable best efforts to take, or cause to be taken, all actions, and to do, or cause to be 

done, all things reasonably necessary to consummate the Financing in an amount sufficient, 

together with cash on hand and amounts available to be drawn on the Parent Credit Facilities, to 

consummate the Merger and the other transactions contemplated hereby no later than the 

Closing, including, to the extent necessary to consummate the Merger and such other 

transactions, using reasonable best efforts to (i) (A) maintain in effect the Debt Letters and in all 

material respects comply with all of their respective obligations thereunder and (B) negotiate, 

enter into and deliver definitive agreements with respect to the Financing reflecting the terms 

contained in the Debt Letters (or with other terms agreed by Parent and the Financing Parties, 

subject to the restrictions on amendments of the Debt Letters set forth below), so that such 

agreements are in effect no later than the Closing, and (ii) satisfy on a timely basis all the 

conditions to the Financing and the definitive agreements related thereto that are in Parent’s (or 

its Subsidiaries’ (including the Borrower’s)) control. In the event that all conditions set forth in 

Sections 6.1 and 6.2 have been satisfied or waived or, upon funding of the Financing, shall have 

been satisfied or waived, Parent shall, and shall cause its Subsidiaries (including the Borrower) 

to, use reasonable best efforts to cause the Persons providing the Financing (the “Financing 

Parties”) to fund on the Closing Date the Financing, to the extent the proceeds thereof are 

required to consummate the Merger and the other transactions contemplated hereby. Parent shall 

pay, or cause to be paid, as the same shall become due and payable, all fees and other amounts 

under the Debt Letters. 

(b) Parent will keep the Company reasonably informed on a timely basis of 

the status of Parent’s efforts to obtain the Financing and to satisfy the conditions thereof, 

including providing copies of any amendment, modification or replacement of the Debt Letters 

(which may be redacted to remove only the fee amounts, pricing caps and the rates and amounts 

included in the “market flex”), and shall notify the Company promptly (and in any event within 

three (3) Business Days) of any fact, change, event or circumstance that is reasonably likely to 

have, individually or in the aggregate, a material adverse impact on the Financing necessary for 

the satisfaction of all of Parent’s obligations under this Agreement, including the payment of the 



 

-77- 
 

Cash Consideration portion of the Merger Consideration and all fees and expenses to be incurred 

in connection therewith. Parent (through the Borrower) may amend, modify, replace, terminate, 

assign or agree to any waiver under the Debt Letters without the prior written approval of the 

Company, including to (1) add additional lenders, arrangers agents or similar entities or 

reallocate commitments or assign or reassign titles or roles to, or between or among, any entities 

party thereto, (2) reduce the commitments as contemplated by the Debt Letters in accordance 

with the terms thereof, and (3) implement or exercise any “market flex” provisions contained in 

the Debt Letters; provided that Parent shall not, without the Company’s prior written consent, 

permit any such amendment, replacement, modification, assignment, termination or waiver to be 

made to, or consent to any waiver of, any provision of or remedy under the Debt Letters which 

would (i) reduce the aggregate cash amounts of the Financing (including by increasing the 

amount of fees to be paid or original issue discount) unless the aggregate amount of the 

Financing following such reduction, together with cash on hand, amounts available to be drawn 

on the Parent Credit Facilities and other financial resources of Parent on the Closing Date is 

sufficient to consummate the Merger and the other transactions contemplated hereby (it being 

understood that any such reduction in such amounts in accordance with the terms of such Debt 

Letter shall be permitted), (ii) impose new or additional (or expand or adversely amend or 

modify any existing) conditions to the Financing, (iii) materially delay or make less likely the 

funding of all or a portion of the Financing (or satisfaction of the conditions to the Financing) on 

the Closing Date, (iv) materially adversely impact the ability of Parent and the Borrower to 

enforce its rights against the Financing Parties or any other parties to the Debt Letters or the 

definitive agreements with respect thereto or (v) otherwise materially adversely affect the ability 

of Parent or any of its Subsidiaries to timely consummate the Merger and the other transactions 

contemplated hereby (clauses (i) – (v), collectively, the “Prohibited Modifications”). In the event 

that new commitment letters or fee letters are entered into in accordance with any amendment, 

restatement, amendment and restatement, replacement, supplement or other modification of the 

Debt Letters permitted pursuant to this Section 5.15(b), such new commitment letters or fee 

letters, in each case, including all exhibits, term sheets, schedules, annexes and, to the extent not 

resulting in a Prohibited Modification, amendments and other modifications thereto, shall be 

deemed to be the “Debt Letters” for all purposes of this Agreement, and references to 

“Financing” herein shall include and mean the financing contemplated by the Debt Letters as so 

amended, replaced, supplemented or otherwise modified, as applicable. Parent shall promptly 

deliver to the Company copies of any termination, amendment, modification, waiver or 

replacement of the Debt Letters. If funds in the amounts set forth in the Debt Letters, or any 

portion thereof, become unavailable, Parent shall, and shall cause its Subsidiaries to, as promptly 

as practicable following the occurrence of such event (x) notify the Company in writing thereof 

and (y) use reasonable best efforts to obtain substitute financing, including, as applicable, a 

commitment to provide such substitute financing (on terms and conditions that are not materially 

less favorable to Parent, taken as a whole, than the terms and conditions as set forth in the Debt 

Letters, taking into account any “market flex” provisions thereof (as of the date hereof)) 

sufficient, together with cash on hand, amounts available to be drawn on the Parent Credit 

Facilities and other financial resources of Parent on the Closing Date, to enable Parent and its 

Subsidiaries to consummate the Merger and the other transactions contemplated hereby in 

accordance with the terms hereof (the “Substitute Financing”) (provided that, anything to the 

contrary in this Agreement notwithstanding, neither Parent nor any of its Affiliates will be 

required to pay or incur materially more (taken as a whole) fees, original issue discount or 
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pricing relative to the fees, original issue discount or pricing terms as set forth in the Debt 

Letters, taking into account any “market flex” provisions thereof (as of the date hereof)), and, 

without limiting the foregoing, use reasonable best efforts to cause such Substitute Financing to 

not include any Prohibited Modifications, and, promptly after execution thereof, deliver to the 

Company true, complete and correct copies of the new commitment letter and the related fee 

letters (in redacted form removing only the fee amounts, pricing caps and the rates and amounts 

included in the “market flex”) or related definitive financing documents with respect to such 

Substitute Financing. Upon obtaining any such Substitute Financing, such financing shall be 

deemed to be a part of the “Financing,” and any commitment letters or fee letters, in each case, 

including all exhibits, term sheets, schedules, annexes and, to the extent not resulting in a 

Prohibited Modification, amendments and other modifications thereto, for such Substitute 

Financing shall be deemed to be the “Debt Letters” for all purposes of this Agreement. 

(c) Prior to the Closing, the Company shall, and shall cause its Subsidiaries 

to, and shall use its reasonable best efforts to cause its and their respective Representatives to, on 

a timely basis, upon the reasonable request of Parent, provide reasonable cooperation in 

connection with the Financing, including by doing the following: 

(i) furnishing, or causing to be furnished, to Parent (A) audited 

consolidated balance sheets and related consolidated statements of comprehensive 

income, stockholders’ equity and cash flows of the Company for the three (3) most 

recently completed fiscal years of the Company ended at least sixty (60) days prior to the 

Closing Date prepared in accordance with GAAP and (B) unaudited condensed 

consolidated balance sheets and related unaudited condensed consolidated statements of 

comprehensive income, stockholders’ equity and cash flows of the Company for each 

subsequent fiscal quarter of the Company ended at least forty (40) days before the 

Closing Date (other than the fourth quarter of any fiscal year) prepared in accordance 

with GAAP (subject to normal year-end adjustments) and reviewed (AS 4105) by the 

Company’s accountants (with such review including a review of the financial statements 

for the corresponding period in the previous fiscal year); it being understood and agreed 

that any such financial statements that have been filed with the SEC shall be deemed to 

have been furnished to Parent for purposes of this clause (i); 

(ii) providing to Parent, to the extent reasonably available, (A) 

financial statements, financial data and other information regarding the Company and its 

Subsidiaries reasonably necessary for Parent’s preparation of any pro forma financial 

information of the type required by Regulation S-X and Regulation S-K under the 

Securities Act for a registered public offering of debt securities or as otherwise necessary 

to permit the Company’s independent accountants to issue customary “comfort letters” 

including as to customary negative assurance in connection therewith to the applicable 

underwriters, initial purchasers or placement agents in connection with any issuance of 

debt securities in a capital markets transaction comprising part of the Financing, and (B) 

such other financial and other information relating to the Company and its Subsidiaries 

customary and reasonably necessary for completion of the Financing to the extent 

reasonably requested by Parent to assist Parent in the preparation of Financing Materials 

or otherwise to be used in connection the marketing or consummation of the Financing in 

connection with the Merger and the other transaction contemplated by this Agreement; 
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provided the Company and its Subsidiaries and their respective Representatives shall not 

be required to provide to Parent (1) the proposed aggregate amount of the Financing, 

together with assumed interest rates and fees and expenses relating to the incurrence of 

the Financing, or (2) any post-Closing or pro forma cost savings, synergies, 

capitalization, ownership or other pro forma adjustments in each case arising from the 

transactions contemplated by this Agreement;  

(iii) using reasonable best efforts to secure the consent of the 

independent accountants of the Company and its Subsidiaries to use their audit reports 

with respect to the financial statements furnished pursuant to Section 5.15(c)(i) in any 

registration statement of Parent filed with the SEC relating to the Financing or in 

accordance with applicable law; 

(iv) using reasonable best efforts to cause the Company’s and its 

Subsidiaries’ independent accountants to (A) reasonably participate in drafting sessions 

and accounting due diligence sessions in connection with the Financing upon reasonable 

notice and at mutually agreeable dates and times and (B) provide customary comfort 

letters (including “negative assurance” comfort) with respect to financial information 

related to the Company and its Subsidiaries, to the extent such comfort letters are 

required to be delivered to the applicable underwriters, initial purchasers or placement 

agents in connection with any issuance of debt securities in a capital markets transaction 

comprising part of the Financing; 

(v) providing reasonable assistance to Parent in its preparation of 

customary (in each case) rating agency presentations, road show materials, bank 

information memoranda, projections, prospectuses, bank syndication materials, credit 

agreements, offering memoranda, private placement memoranda, definitive financing 

documents (as well as customary certificates) and similar or related documents 

customarily prepared in connection with financings of the type described in this 

Section 5.15 (collectively, the “Financing Materials”), which may incorporate by 

reference periodic and current reports filed by the Company with the SEC; 

(vi) reasonably cooperating with customary marketing efforts of Parent 

for the Financing, including using reasonable best efforts to cause its management team, 

with appropriate seniority and expertise, to assist in preparation for and to participate in a 

reasonable number of meetings, presentations, road shows, due diligence sessions, 

drafting sessions and sessions with rating agencies, in each case, upon reasonable notice 

and at mutually agreeable dates and times; 

(vii) delivering to Parent, no later than three (3) Business Days prior to 

the Closing Date, any documentation or information about the Company and its 

Subsidiaries required by regulatory authorities in order to company with applicable 

“know your customer” and anti-money laundering Laws (including the Uniting and 

Strengthening America by Providing Appropriate Tools Required to Intercept and 

Obstruct Terrorism (USA PATRIOT ACT) Act of 2001 and 31 C.F.R. § 1010.230), to 

the extent requested in writing by Parent no less than ten (10) Business Days prior to the 

Closing Date; 
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(viii) informing Parent promptly in writing if the Company Board or a 

committee thereof, the Company’s chief financial officer or any other executive officer of 

the Company concludes that any previously issued financial statements of the Company 

included or intended to be used in connection with the Financing should no longer be 

relied upon; 

(ix) informing Parent promptly in writing if any member of the 

Company Board, the Company’s chief financial officer or any other executive officer of 

the Company shall have knowledge of any facts as a result of which a restatement of any 

of the Company’s financial statements is required or reasonably likely; and 

(x) cooperating with Parent to the extent reasonably requested in 

writing by Parent in connection with providing customary authorization letters to Parent’s 

financing sources; 

provided that (I) neither the Company nor any of its Affiliates shall be required to pay any 

commitment or other similar fee or incur any actual or potential liability (including any 

agreement to provide any indemnity but excluding any costs or expenses incurred in connection 

with the Financing to the extent reimbursable pursuant to the penultimate sentence of this 

Section 5.15(c)) in connection with the Financing, except (x) such fees for which any funds 

necessary to pay such expenses are provided in advance by Parent to the Company, or (y) 

following the Closing, (II) the attachment of any Lien to any assets of the Company or any of its 

Subsidiaries related to the Financing shall be subject to the consummation of the Closing, (III) 

(x) no director or officer of the Company or any of its Affiliates shall be required to execute any 

agreement, certificate, document or instrument with respect to the Financing (other than 

certifications of the financial statements and customary authorization letters), and (y) none of the 

Company or any of its Affiliates or any Persons who are directors or managers of the Company 

or any such Affiliates shall be required to adopt any resolution to approve or authorize the 

Financing (including the documentation or instruments pursuant to which the Financing is 

obtained), unless, in the case of each of clauses (x) and (y), (1) Parent shall have determined that 

such directors, officers or managers are to remain as directors, officers and managers of the 

Company or the applicable Affiliates on and after the Closing Date and (2) the effectiveness 

thereof is contingent upon and effective after the Closing, (IV) any required cooperation shall not 

unreasonably interfere with the ongoing operations of the Company or its Affiliates and (V) none 

of the Company, any of its Affiliates or any of their respective Representatives shall be required 

to take or cause to be taken any action pursuant to this Section 5.15 that would (1) cause any 

condition to Closing set forth in Article VI to fail to be satisfied by the Termination Date or 

otherwise result in a breach of this Agreement by the Company or any of its Subsidiaries; 

(2) conflict with the organizational documents of the Company or its Subsidiaries or any Laws; 

(3) result in a violation or breach of, or a default (with or without notice, lapse of time, or both) 

under, any material contract to which the Company or any of its Subsidiaries is a party; 

(4) require providing access to or disclosing information that would jeopardize any attorney-

client privilege of the Company or any of its Subsidiaries; (5) require preparing any projections 

or pro forma financial statements (other than the assistance contemplated by Section 5.15(c)(ii)); 

(6) require delivering or causing to be delivered any opinion of counsel or solvency certificate; 

(7) subject the Company or any of its Affiliates’ respective directors, managers, officers or 

employees to any actual or potential personal liability; or (8) waive or amend any terms of this 
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Agreement or other contract to which the Company or its Affiliates is a party. The Company, its 

controlled Affiliates and their respective Representatives shall be indemnified and held harmless 

by Parent from and against any and all liabilities, losses, damages, claims, costs, expenses, 

interest, awards, judgments and penalties suffered or incurred by them in connection with the 

Financing to the fullest extent permitted by Law and with appropriate contribution to the extent 

such indemnification is not available, other than to the extent any such liabilities, losses, 

damages, claims, costs, expenses, interest, awards, judgments or penalties are the result of the 

gross negligence, bad faith or willful misconduct of the Company, its Affiliates or their 

respective Representatives, or such Person’s material breach of this Agreement, or with respect 

to any material misstatement or omission (in each case, taken as a whole) in connection with the 

information provided hereunder by any of the foregoing Persons for use in connection herewith 

or with the Financing and Parent shall promptly after termination of this Agreement in 

accordance with Section 7.1, upon written request by the Company, reimburse the Company or 

any of its controlled Affiliates for all reasonable and documented out-of-pocket costs or expenses 

(including reasonably attorneys’ fees) actually incurred by each such Person in connection with 

the Financing, whether or not the Merger is consummated or this Agreement is terminated. Each 

of Parent and Merger Sub acknowledges and agrees that obtaining the Financing is not a 

condition to the Closing and that in no event shall the receipt by, or availability to, Parent, 

Merger Sub or any of their respective Affiliates of any funds or financing be a condition to any 

of Parent’s or Merger Sub’s obligations under this Agreement. 

 

(d) All non-public information regarding the Company or its Subsidiaries 

obtained by Parent or its Representatives, in each case pursuant to this Section 5.15, shall be kept 

confidential in accordance with the Confidentiality Agreement; provided that such information 

may be disclosed (i) to the Financing Source Parties and other prospective lenders and investors 

during syndication and marketing of the Financing that enter into confidentiality arrangements 

customary for financing transactions of the same type as the Financing (including customary 

“click-through” confidentiality undertakings), (ii) on a confidential basis to rating agencies and 

(iii) in the case of any part of the Financing consisting of debt securities, to the extent required 

by applicable securities Laws. The Company hereby consents to the reasonable use of the 

Company’s and its Affiliate’s Trademarks solely in connection with the Financing; provided that 

such Trademarks are used solely in a manner that is not intended to or reasonably likely to harm 

or disparage the Company or its Affiliates or the reputation or goodwill of the Company or its 

Affiliates. 

Section 5.16 Stock Exchange Delisting; Deregistration. Prior to the Effective Time, the 

Company shall cooperate with Parent and use its reasonable best efforts, in accordance with 

applicable rules and policies of the NYSE, to facilitate the commencement of the delisting of the 

Company and of the shares of Company Common Stock from the NYSE as promptly as 

practicable after the Effective Time. Prior to the Effective Time, the Company shall not 

voluntarily delist the Company Common Stock from the NYSE. 

Section 5.17 State Takeover Laws. If any State Takeover Statute becomes or is deemed 

to become applicable to the Company or the Merger or the other transactions contemplated by 

this Agreement, then the Company Board shall take any and all actions within the Company’s 

control as are permitted under applicable Law and necessary to eliminate or, if it is not possible 

to eliminate, then to minimize the effects of such statutes on the foregoing. 
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Section 5.18 Transaction Litigation. The Company shall give Parent notice, as soon as 

possible, of any Proceeding brought by any stockholder of the Company against the Company or 

its directors or executive officers relating to or in connection with the Merger or the other 

transactions contemplated by this Agreement, whether commenced prior to or after the execution 

and delivery of this Agreement. Subject to entry into a customary joint defense agreement, 

Parent shall have the right to participate in the defense of any such Proceeding. The Company 

agrees that it shall not compromise or settle or offer to compromise or settle any such Proceeding 

commenced prior to or after the date of this Agreement against the Company or any of its 

directors or executive officers by any stockholder of the Company relating to this Agreement, the 

Merger, any other transaction contemplated by this Agreement or otherwise, without the prior 

written consent of Parent, such consent not to be unreasonably withheld, conditioned or delayed. 

Section 5.19 Resignations. Prior to the Effective Time, upon Parent’s request at least 

ten (10) days prior to the Effective Time, the Company shall use commercially reasonable efforts 

to cause any director of the Company to execute and deliver a letter in a form reasonably 

acceptable to Parent, effectuating his or her resignation as a director of such entity effective as of 

the Effective Time. 

Section 5.20 Board Membership. Prior to the Effective Time, Parent shall take all 

necessary corporate action so that, upon the Effective Time, each of Jesse Singh, Gary 

Hendrickson and Howard Heckes is appointed to the Parent Board as a director (such three (3) 

directors appointed in accordance with this Section 5.20, the “Company Board Designees”). In 

the event that a Company Board Designee is not willing or able to serve on the Parent Board as 

of the Effective Time, then the Company shall be entitled to designate a replacement for such 

Company Board Designee who is an independent director serving on the Company Board as of 

the date hereof and as of the date of such designation, meets Parent’s independence criteria and 

is otherwise reasonably acceptable to Parent. 

Section 5.21 Certain Tax Matters. After the date of this Agreement and prior to the 

Effective Time, Parent and the Company shall cooperate in good faith with respect to Tax 

matters relevant to integrating their respective Subsidiaries and operations. For the avoidance of 

doubt, nothing in this Section 5.21 shall be construed to (i) require the Company to incur non-de 

minimis costs or other liabilities or obligations or undertake any restructuring steps in advance of 

the Closing or (ii) create a condition to the Closing.  

ARTICLE VI 

 

CONDITIONS TO THE MERGER 

Section 6.1 Conditions to the Obligations of Each Party. The respective obligations of 

each party to consummate the Merger are subject to the satisfaction or (to the extent permitted by 

Law) waiver by the Company and Parent at or prior to the Closing of the following conditions: 

(a) the Company shall have obtained the Company Stockholder Approval; 

(b) the Parent Share Issuance shall have been approved for listing on the 

NYSE, subject to official notice of issuance; 
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(c) the Form F-4 shall have become effective under the Securities Act and 

shall not be the subject of any stop order or any Proceedings by or before the SEC seeking a stop 

order; 

(d) any applicable waiting period (and any extension thereof) under the HSR 

Act relating to the consummation of the Merger shall have expired or early termination thereof 

shall have been granted (the “Required Regulatory Approval”); and 

(e) no Governmental Authority of competent jurisdiction shall have issued or 

entered any Order after the date of this Agreement, and no Law shall have been enacted or 

promulgated after the date of this Agreement, in each case, that (whether temporary or 

permanent) is then in effect and has the effect of enjoining or otherwise prohibiting the 

consummation of the Merger (a “Restraint”). 

Section 6.2 Conditions to Obligations of Parent and Merger Sub to Effect the Merger. 

The obligations of Parent and Merger Sub to effect the Merger are subject to the satisfaction or 

(to the extent permitted by Law) waiver by Parent at or prior to the Closing of the following 

additional conditions: 

(a) each of the representations and warranties of the Company (i) contained in 

Sections 3.2(a), 3.2(c)(i), (c)(ii) and (c)(iv) (in each such clause of Section 3.2(c), with respect to 

the Company and the securities thereof or equity interests therein) and 3.7(c) shall be true and 

correct in all respects (other than, in the case of Sections 3.2(a), and 3.2(c)(i), (c)(ii) and (c)(iv) 

(in each such clause of Section 3.2(c), with respect to the Company and the securities thereof or 

equity interests therein), de minimis inaccuracies) as of the Closing Date as though made on and 

as of such date (except to the extent such representations and warranties are expressly made as of 

a specific date, in which case such representations and warranties shall be so true and correct as 

of such specific date only), (ii) contained in the last sentence of Section 3.2(b), Section 3.3, 

Section 3.4, Section 3.23, Section 3.24 and Section 3.25 (together with the Sections of this 

Agreement referred to in clause (i), the “Company Fundamental Representations”) shall be true 

and correct in all material respects, without giving effect to any materiality or “Material Adverse 

Effect on the Company” qualifications therein, as of the Closing Date as though made on and as 

of such date (except to the extent such representations and warranties are expressly made as of a 

specific date, in which case such representations and warranties shall be so true and correct as of 

such specific date only) and (iii) contained in this Agreement (other than the Company 

Fundamental Representations), without giving effect to any materiality or “Material Adverse 

Effect on the Company” qualifications therein, shall be true and correct as of the Closing Date as 

though made on and as of such date (except to the extent such representations and warranties are 

expressly made as of a specific date, in which case such representations and warranties shall be 

so true and correct as of such specific date only), except where the failure of such representations 

and warranties to be true and correct, individually or in the aggregate, has not had, and would not 

reasonably be expected to have, a Material Adverse Effect on the Company; 

(b) the Company shall have performed or complied in all material respects 

with its obligations required under this Agreement to be performed or complied with on or prior 

to the Closing;  
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(c) since the date of this Agreement, there shall not have been any event, 

circumstance, occurrence, effect, fact, development or change that has had, or would reasonably 

be expected to have, individually or in the aggregate, a Material Adverse Effect on the Company; 

and  

(d) Parent shall have received a certificate signed by an executive officer of 

the Company certifying as to the matters set forth in Section 6.2(a), Section 6.2(b) and 

Section 6.2(c). 

Section 6.3 Conditions to Obligation of the Company to Effect the Merger. The 

obligation of the Company to effect the Merger is subject to the satisfaction or (to the extent 

permitted by Law) waiver by the Company at or prior to the Closing of the following additional 

conditions: 

(a) each of the representations and warranties of Parent and Merger Sub 

(i) contained in Sections 4.2(a), 4.2(c)(i), (c)(ii), (c)(iv), 4.2(e) and 4.7(c) shall be true and 

correct in all respects (other than, in the case of Sections 4.2(a), 4.2(c)(i), (c)(ii) and (c)(iv), de 

minimis inaccuracies) as of the Closing Date as though made on and as of such date (except to 

the extent such representations and warranties are expressly made as of a specific date, in which 

case such representations and warranties shall be so true and correct as of such specific date 

only), (ii) contained in Section 4.2(d), Section 4.3, Section 4.4 and Section 4.23 (together with 

the Sections of this Agreement referred to in clause (i), the “Parent Fundamental 

Representations”) shall be true and correct in all material respects, without giving effect to any 

materiality or “Material Adverse Effect on Parent” qualifications therein, as of the Closing Date 

as though made on and as of such date (except to the extent such representations and warranties 

are expressly made as of a specific date, in which case such representations and warranties shall 

be so true and correct as of such specific date only) and (iii) contained in this Agreement (other 

than the Parent Fundamental Representations), without giving effect to any materiality or 

“Material Adverse Effect on Parent” qualifications therein, shall be true and correct as of the 

Closing Date as though made on and as of such date (except to the extent such representations 

and warranties are expressly made as of a specific date, in which case such representations and 

warranties shall be so true and correct as of such specific date only), except where the failure of 

such representations and warranties to be true and correct, individually or in the aggregate, has 

not had, and would not reasonably be expected to have, a Material Adverse Effect on Parent; 

(b) Parent and Merger Sub shall have performed or complied in all material 

respects with each of their respective obligations required under this Agreement to be performed 

or complied with on or prior to the Closing;  

(c) since the date of this Agreement there shall not have been any event, 

circumstance, occurrence, effect, fact, development or change that has had, or would reasonably 

be expected to have, individually or in the aggregate, a Material Adverse Effect on Parent; and 

(d) the Company shall have received a certificate signed by an executive 

officer of Parent certifying as to the matters set forth in Section 6.3(a), Section 6.3(b) and 

Section 6.3(c). 
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ARTICLE VII 

 

TERMINATION, AMENDMENT AND WAIVER 

Section 7.1 Termination. Notwithstanding anything contained in this Agreement to the 

contrary, this Agreement may be terminated at any time prior to the Effective Time, whether 

before or after the Company Stockholder Approval is obtained (except as otherwise expressly 

noted), as follows: 

(a) by mutual written consent of each of Parent and the Company; 

(b) by either Parent or the Company, if: 

(i) the Merger shall not have been consummated on or before 

5:00 p.m. (Chicago, Illinois, United States time) on the twelve (12)-month anniversary of 

the date of this Agreement (the “Termination Date”); provided that if, on the Termination 

Date, any of the conditions to Closing set forth in Section 6.1(d) or Section 6.1(e) (if the 

Restraint is in respect of an Antitrust Law) shall not have been satisfied, but all other 

conditions set forth in Section 6.1 through Section 6.3 shall have been satisfied or waived 

(other than those conditions that by their nature are to be satisfied at the Effective Time 

(if such conditions are capable of being satisfied were the Closing to occur at such time)), 

the Termination Date shall automatically, without any action on the part of the parties 

hereto, be extended for three (3) months, and such date as so extended shall be the 

“Termination Date” for all purposes hereunder; provided, further, that the right to 

terminate this Agreement pursuant to this Section 7.1(b)(i) shall not be available to any 

party if a material breach by such party of any of its obligations under this Agreement has 

been the principal cause of or principally resulted in the failure of the Closing to have 

occurred on or before the Termination Date; 

(ii) prior to the Effective Time, any Restraint shall have been enacted 

or promulgated after the date of this Agreement that has the effect of permanently 

restraining, enjoining or otherwise prohibiting the Merger, and in the case of a Restraint 

that is an Order, such Order shall have become final and non-appealable; provided, 

however, that the right to terminate this Agreement under this Section 7.1(b)(ii) shall not 

be available to a party if a material breach by such party of its obligations under 

Section 5.4 has been the principal cause of or principally resulted in the issuance of such 

Restraint; or 

(iii) the Company Stockholder Approval shall not have been obtained 

upon a vote taken thereon at the Company Stockholders’ Meeting duly convened therefor 

or at any adjournment or postponement thereof; 

(c) by the Company if: 

(i) Parent or Merger Sub shall have breached or failed to perform any 

of their respective representations, warranties, covenants or other agreements set forth in 

this Agreement, which breach or failure to perform (A) would result in the failure of a 

condition set forth in Section 6.3(a) or Section 6.3(b) and (B) is not capable of being 
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cured by Parent or Merger Sub, as applicable, by the Termination Date or, if capable of 

being cured, shall not have been cured by Parent or Merger Sub on or before the earlier of 

(x) the Termination Date and (y) the date that is thirty (30) calendar days following the 

Company’s delivery of written notice to Parent of such breach or failure to perform; 

provided, however, that the Company shall not have the right to terminate this Agreement 

pursuant to this Section 7.1(c)(i) if the Company is then in material breach of any of its 

obligations under this Agreement so as to result in the failure of a condition set forth in 

Section 6.2(b); or 

(ii) at any time prior to receipt of the Company Stockholder Approval, 

in order for the Company to enter into a definitive agreement with respect to a Superior 

Proposal to the extent permitted by, and subject to the applicable terms and conditions of, 

Section 5.6(d); provided that prior to or substantially concurrently with such termination, 

the Company pays or causes to be paid to Merger Sub (or a United States Affiliate of 

Merger Sub as Merger Sub may designate) the Termination Amount; or 

(d) by Parent if: 

(i) the Company shall have breached or failed to perform any of its 

representations, warranties, covenants or other agreements set forth in this Agreement, 

which breach or failure to perform (A) would result in the failure of a condition set forth 

in Section 6.2(a) or Section 6.2(b) and (B) is not capable of being cured by the Company 

by the Termination Date or, if capable of being cured, shall not have been cured by the 

Company on or before the earlier of (x) the Termination Date and (y) the date that is 

thirty (30) calendar days following Parent’s delivery of written notice to the Company of 

such breach or failure to perform; provided, however, that Parent shall not have the right 

to terminate this Agreement pursuant to this Section 7.1(d)(i) if Parent or Merger Sub is 

then in material breach of any of its obligations under this Agreement so as to result in 

the failure of a condition set forth in Section 6.3(b); or 

(ii) at any time prior to the receipt of the Company Stockholder 

Approval, (A) the Company Board shall have made an Adverse Recommendation 

Change, (B) the Company or the Company Board shall have failed to include in the 

Proxy Statement the Company Recommendation or (C) the Company or the Company 

Board, as applicable, shall have (I) materially violated or breached any of its obligations 

under Section 5.6(a), (II) failed to publicly reaffirm the Company Recommendation 

within ten (10) Business Days of receipt of a written request by Parent to provide such 

reaffirmation following receipt by the Company of an Acquisition Proposal that is 

publicly announced and not publicly withdrawn (which request by Parent may only be 

given once with respect to each such Acquisition Proposal; provided that Parent may 

make another written request to which this clause (II) shall apply in the event of any 

publicly disclosed change to the price or other material terms of such Acquisition 

Proposal) or (III) failed to recommend against any Acquisition Proposal that is a tender or 

exchange offer subject to Regulation 14D under the Exchange Act (in a 

Solicitation/Recommendation Statement on Schedule 14D-9, if such statement is required 

to be filed or is otherwise filed), within ten (10) Business Days after the commencement 
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(within the meaning of Rule 14d-2 under the Exchange Act) of such tender or exchange 

offer. 

Section 7.2 Effect of Termination. In the event that this Agreement is terminated and 

the Merger abandoned pursuant to Section 7.1, written notice thereof shall be given by the 

terminating party to the other party, specifying the provisions hereof pursuant to which such 

termination is made, and this Agreement shall forthwith become null and void and of no effect 

without liability on the part of any party hereto, and all rights and obligations of any party hereto 

shall cease; provided that, except as otherwise provided in Section 7.3, no such termination shall 

relieve any party hereto of any liability or damages (which may include amounts representing, or 

based on the loss of, any premium or other economic entitlement the stockholders of the 

Company would be entitled to receive pursuant to the terms of this Agreement if the Merger was 

consummated in accordance with the terms of this Agreement) resulting from any knowing and 

intentional breach of its obligations under this Agreement prior to such termination or fraud in 

the making of the representations and warranties set forth herein; and provided, further, that the 

Confidentiality Agreement, the penultimate sentence of Section 5.15(c), this Section 7.2, 

Section 7.3, Section 7.4, Section 7.5 and Article VIII shall survive any termination of this 

Agreement pursuant to Section 7.1. For purposes of this Agreement, “knowing and intentional 

breach” shall mean an action or omission taken or omitted to be taken that the breaching party 

intentionally takes (or fails to take) and knows would, or knows would reasonably be expected 

to, cause a material breach of this Agreement.  

Section 7.3 Termination Amount. 

(a) If this Agreement is terminated by: 

(i) (A) Parent pursuant to Section 7.1(d)(i) on the basis of a breach of 

a covenant or agreement contained in this Agreement or either Parent or the Company 

pursuant to Section 7.1(b)(i) or Section 7.1(b)(iii) and (B) in any such case (I) after the 

execution of this Agreement and prior to such termination (or prior to the Company 

Stockholders’ Meeting, in the case of termination pursuant to Section 7.1(b)(iii)), an 

Acquisition Proposal shall have been publicly disclosed (or, in the case of termination 

pursuant to Section 7.1(b)(i) or Section 7.1(d)(i), otherwise made known to the Company 

Board) and not withdrawn (publicly, if publicly disclosed) and (II) within twelve (12) 

months after such termination, any Acquisition Proposal is consummated or the Company 

enters into a definitive agreement with respect to any Acquisition Proposal (regardless of 

when or whether such transaction is consummated) (provided, however, that for purposes 

of this Section 7.3(a)(i)(B), the references to “twenty percent (20%)” in the definition of 

Acquisition Proposal shall be deemed to be references to “fifty percent (50%)”); 

(ii) the Company pursuant to Section 7.1(c)(ii); or 

(iii) Parent pursuant to Section 7.1(d)(ii); 

then, in any such case, the Company shall pay, or cause to be paid, to Merger Sub (or a United 

States Affiliate of Merger Sub as Merger Sub may designate) the Termination Amount. 
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Any payments required to be made under this Section 7.3(a) shall be made by wire transfer of 

same-day funds to the account or accounts designated by Merger Sub, (A) in the case of 

clause (i) above, on the same day as the earlier of any consummation of, or entry into a definitive 

agreement with respect to, the transaction contemplated therein, (B) in the case of 

clause (ii) above, immediately prior to or substantially concurrently with such termination and 

(C) in the case of clause (iii) above, promptly, but in no event later than two (2) Business Days 

after the date of such termination. 

(b) Notwithstanding anything to the contrary set forth in this Agreement, 

Merger Sub’s right to receive payment from the Company of the Termination Amount pursuant 

to Section 7.3(a) shall, in circumstances in which the Termination Amount is payable hereunder 

and is paid in full, constitute the sole and exclusive monetary remedy (other than in the event of 

knowing and intentional breach of the Company’s obligations under this Agreement prior to such 

termination of the Agreement or fraud by the Company in the making of the applicable 

representations and warranties set forth herein) of Parent and Merger Sub against the Company 

and its Subsidiaries and any of their respective former, current or future general or limited 

partners, stockholders, members, managers, directors, officers, employees, agents, 

Representatives or assignees (collectively, the “Company Related Parties”), for all losses and 

damages suffered as a result of the failure of the transactions contemplated by this Agreement to 

be consummated or for a breach or failure to perform hereunder or otherwise, and upon payment 

of such amounts when so payable, none of the Company Related Parties shall have any further 

liability or obligation relating to or arising out of this Agreement or the transactions 

contemplated by this Agreement (except that the Company shall also be obligated with respect to 

any amounts owing pursuant to Section 7.3(d)).  

(c) Notwithstanding anything to the contrary set forth in this Agreement, the 

parties agree that in no event shall the Company be required to pay the Termination Amount on 

more than one occasion. 

(d) Each party acknowledges that (i) the agreements contained in this 

Section 7.3 are an integral part of the transactions contemplated by this Agreement, and 

(ii) without these agreements, the parties hereto would not enter into this Agreement; 

accordingly, if the Company fails to timely pay the Termination Amount pursuant to this 

Section 7.3 and, in order to obtain such payment, Merger Sub (or its designee) commences a suit 

that results in a judgment against the Company for the payment of the Termination Amount set 

forth in this Section 7.3, the Company shall pay Merger Sub Merger Sub (or its designee) its 

costs and expenses in connection with such suit (including reasonable attorneys’ fees), together 

with interest on such amount at an annual rate equal to the prime rate as published in The Wall 

Street Journal in effect on the date such payment was required to be made through the date such 

payment was actually received, or such lesser rate as is the maximum permitted by applicable 

Law. 

Section 7.4 Amendment. This Agreement may be amended by mutual agreement of 

the parties hereto in writing at any time before or after receipt of the Company Stockholder 

Approval; provided that after the Company Stockholder Approval has been obtained, there shall 

not be any amendment that by applicable Law or in accordance with the rules of any stock 

exchange requires further approval by the stockholders of the Company as applicable, without 
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such further approval of such stockholders nor any amendment or change not permitted under 

applicable Law; provided, further, that no amendment to or waiver of any of Sections 7.4, 8.9(c), 

8.10, 8.12(c), 8.14 and 8.16, the definitions of “Financing”, “Financing Parties” and “Financing 

Source Parties” (and any other definition or provision of this Agreement to the extent an 

amendment or waiver thereof would affect the substance of any of the foregoing) (collectively 

and, in each case, solely to the extent relating to the Financing Source Parties, the “Financing 

Source Party Provisions”) that is materially adverse to the Financing Source Parties shall be 

effective without the written consent of the Financing Parties. 

 

Section 7.5 Extension; Waiver. At any time prior to the Effective Time, subject to 

applicable Law, any party hereto may (a) extend the time for the performance of any obligation 

or other act of any other party hereto, (b) waive any inaccuracy in the representations and 

warranties of the other party contained herein or in any document delivered pursuant hereto and 

(c) waive compliance with any agreement or condition contained herein. Any such extension or 

waiver shall only be valid if set forth in an instrument in writing signed by the party or parties to 

be bound thereby. Notwithstanding the foregoing, no failure or delay by the Company, Parent or 

Merger Sub in exercising any right hereunder shall operate as a waiver thereof nor shall any 

single or partial exercise thereof preclude any other or further exercise of any other right 

hereunder. Any agreement on the part of a party hereto to any such extension or waiver shall be 

valid only if set forth in an instrument in writing signed on behalf of such party. 

ARTICLE VIII 

 

GENERAL PROVISIONS 

Section 8.1 Survival. The representations, warranties, covenants and agreements in 

this Agreement and in any certificate or other document delivered pursuant to this Agreement, 

including rights arising out of any breach of such representations, warranties, covenants and 

agreements, shall terminate at the Effective Time; provided, however, that this Section 8.1 shall 

not limit any covenant or agreement of the parties which by its terms contemplates performance 

after the Effective Time. 

Section 8.2 Expenses. Except as expressly set forth herein (including Section 5.4 and 

Section 7.3), all expenses incurred in connection with this Agreement and the transactions 

contemplated by this Agreement shall be paid by the party incurring such expenses, whether or 

not the Merger is consummated. 

Section 8.3 Transfer Taxes. Except as otherwise provided in Section 2.2(e), all 

transfer, documentary, sales, use, stamp, registration and other similar Taxes and fees imposed 

with respect to the cancelation of Company Common Stock and issuance of Parent Shares 

pursuant to the Merger shall be borne by Parent or Merger Sub and expressly shall not be a 

liability of holders of Company Common Stock. 

Section 8.4 Notices. All notices, consents and other communications hereunder shall 

be in writing and shall be given (and shall be deemed to have been duly given upon receipt) by 

hand delivery, by prepaid overnight courier (providing written proof of delivery) or by confirmed 

electronic mail, addressed as follows: 
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if to Parent or Merger Sub: 

 

James Hardie Industries plc 

One Park Place 

1st Floor, Block A 

 Upper Hatch Street 

 Dublin 2 D02 FD79 

 Ireland 

Phone: +353 1 411 6924 

 

 Email: Tim.Beastrom@jameshardie.com 

Attention: Chief Legal Counsel 

with a copy (which shall not constitute notice) to: 

 

Skadden, Arps, Slate, Meagher & Flom LLP 

320 South Canal Street  

Chicago, Illinois 60606 

Phone:  (312) 407-0700 

 

Email: Richard.Witzel@skadden.com 

Attention: Richard C. Witzel, Jr. 

if to the Company: 

 

The AZEK Company Inc. 

1330 W. Fulton St., Suite 350 

Chicago, Illinois 60607 

Phone: (877) 275-2935  

 Email:  legaldepartment@azekco.com  

Attention: Chief Legal Officer 

with a copy (which shall not constitute notice) to: 

 

Wachtell, Lipton, Rosen & Katz 

51 West 52nd Street 

New York, New York 10019 

Phone:  (212) 403-1000 

 

Email: MGordon@wlrk.com 

 BMRoth@wlrk.com 

 MAStagliano@wlrk.com 

Attention: Mark Gordon 

 Benjamin M. Roth 

 Mark A. Stagliano 
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or to such other address, electronic mail address for a party as shall be specified in a notice given 

in accordance with this Section 8.4; provided, however, that any notice received by electronic 

mail or otherwise at the addressee’s location on any Business Day after 7:00 p.m. (addressee’s 

local time) or on any day that is not a Business Day shall be deemed to have been received at 

9:00 a.m. (addressee’s local time) on the next Business Day; provided, further, that notice of any 

change to the address or any of the other details specified in or pursuant to this Section 8.4 shall 

not be deemed to have been received until, and shall be deemed to have been received upon, the 

later of the date specified in such notice or the date that is five (5) Business Days after such 

notice would otherwise be deemed to have been received pursuant to this Section 8.4. 

Section 8.5 Interpretation; Certain Definitions. 

(a) The parties have participated collectively in the negotiation and drafting of 

this Agreement. In the event an ambiguity or question of intent or interpretation arises, this 

Agreement shall be construed as if drafted collectively by the parties, and no presumption or 

burden of proof shall arise favoring or disfavoring any party by virtue of the authorship of any 

provisions of this Agreement. 

(b) The words “hereof,” “herein,” “hereby,” “hereunder” and “herewith” and 

words of similar import shall refer to this Agreement as a whole and not to any particular 

provision of this Agreement. References to articles, sections, paragraphs, exhibits, annexes and 

schedules are to the articles, sections and paragraphs of, and exhibits, annexes and schedules to, 

this Agreement, unless otherwise specified, and the table of contents and headings in this 

Agreement are for reference purposes only and shall not affect in any way the meaning or 

interpretation of this Agreement. Whenever the words “include,” “includes” or “including” are 

used in this Agreement, they shall be deemed to be followed by the phrase “without limitation.” 

Words describing the singular number shall be deemed to include the plural and vice versa, 

words denoting any gender shall be deemed to include all genders, words denoting natural 

persons shall be deemed to include business entities and vice versa and references to a Person are 

also to its permitted successors and assigns. The term “or” is not exclusive. The word “extent” in 

the phrase “to the extent” shall mean the degree to which a subject or other thing extends, and 

such phrase shall not mean simply “if.” The phrases “the date of this Agreement” and “the date 

hereof” and terms or phrases of similar import shall be deemed to refer to March 23, 2025, 

unless the context requires otherwise. References to any information or document being “made 

available,” “provided” or “furnished” (other than to the SEC) and words of similar import shall 

include such information or document having been posted to the online data room referred to as 

(x) “Project Apollo” hosted on behalf of the Company by SS&C Intralinks and (y) “Project 

Montana” and “Project Montana Clean Room” hosted on behalf of Parent by Datasite Diligence, 

in each case, prior to the date of this Agreement. Terms defined in the text of this Agreement 

have such meaning throughout this Agreement, unless otherwise indicated in this Agreement, 

and all terms defined in this Agreement shall have the meanings when used in any certificate or 

other document made or delivered pursuant hereto unless otherwise defined therein. Any Law 

defined or referred to herein or in any agreement or instrument that is referred to herein means 

such Law as from time to time amended, modified or supplemented, including (in the case of 

statutes) by succession of comparable successor Laws (provided that for purposes of any 

representations and warranties contained in this Agreement that are made as of a specific date or 

dates, references to any statute shall be deemed to refer to such statute, as amended, and to any 
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rules or regulations promulgated thereunder, in each case, as of such date). All references to 

“dollars” or “$” refer to currency of the United States. References to the “ordinary course of 

business” of any Person shall be deemed to mean “the ordinary course of business in a manner 

consistent with the past practices” of such Person. 

Section 8.6 Severability. If any term, provision, covenant or restriction of this 

Agreement is held by a court of competent jurisdiction or other authority to be invalid, void or 

unenforceable, the remainder of the terms, provisions, covenants and restrictions of this 

Agreement shall remain in full force and effect and shall in no way be affected, impaired or 

invalidated. Upon such determination that any term or other provision is invalid, illegal or 

incapable of being enforced, the parties hereto shall negotiate in good faith to modify this 

Agreement so as to effect the original intent of the parties as closely as possible in a mutually 

acceptable manner in order that the Merger be consummated as originally contemplated to the 

fullest extent possible. 

Section 8.7 Assignment. Neither this Agreement nor any of the rights, interests or 

obligations hereunder shall be assigned by any of the parties hereto (whether by operation of 

Law or otherwise) without the prior written consent of the other parties hereto, except that 

Merger Sub may assign any or all of its rights, interests and obligations hereunder to one or more 

direct or indirect wholly owned Subsidiaries of Parent, or a combination thereof so long as such 

assignment would not reasonably be expected to have a Material Adverse Effect on Parent or 

impair the ability of Parent or Merger Sub to perform their obligations under this Agreement or 

to consummate the Merger, or prevent or delay the consummation of any of the Merger and the 

other transactions contemplated by this Agreement, and Parent continues to remain liable for all 

of such obligations as if no such assignment had occurred. Subject to the preceding sentence, this 

Agreement will be binding upon, inure to the benefit of and be enforceable by the parties and 

their respective permitted successors and assigns. Any attempted assignment in violation of this 

Section 8.7 shall be null and void. 

Section 8.8 Entire Agreement. This Agreement (including the exhibits, annexes and 

appendices hereto), together with the Confidentiality Agreement, the Company Disclosure Letter 

and the Parent Disclosure Letter, constitutes the entire agreement, and supersedes all other prior 

agreements and understandings, both written and oral, among the parties, or any of them, with 

respect to the subject matter hereof. 

Section 8.9 No Third-Party Beneficiaries. This Agreement is not intended to and shall 

not confer upon any Person other than the parties hereto any rights or remedies hereunder; 

provided, however, that it is specifically intended that (a) the D&O Indemnified Parties (solely 

with respect to Section 5.7 and this Section 8.9 from and after the Effective Time), (b) from and 

after the Effective Time, the holders of Company Common Stock and Company Equity Awards 

(solely with respect to Article II) and (c) the Financing Source Parties (solely with respect to the 

Financing Source Party Provisions) are each intended third-party beneficiaries hereof. 

Notwithstanding the foregoing, the Company shall have the right, on behalf of the holders of 

shares of Company Common Stock and Company Equity Awards (who are and shall be third-

party beneficiaries hereunder solely to the extent necessary for this sentence to be enforceable) to 

pursue and recover damages against Parent and Merger Sub for loss of the Merger Consideration 

and any other applicable amount pursuant to this Agreement (including the loss of the premium 
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that such holders would be entitled to receive pursuant to the terms of this Agreement if the 

Merger was consummated in accordance with the terms of this Agreement), and other relief, 

including equitable relief; provided that the rights granted pursuant to sentence shall be 

enforceable on behalf of the holders of shares of Company Common Stock and Company Equity 

Awards only by the Company, in its sole and absolute discretion, on behalf of such holders, and 

any amounts received by the Company in connection therewith may be retained by the 

Company.  

Section 8.10 Governing Law. This Agreement and all Proceedings (whether based in 

contract, tort or otherwise) arising out of or relating to this Agreement or the actions of Parent, 

Merger Sub or the Company in the negotiation, administration, performance and enforcement 

hereof, shall be governed by, and construed in accordance with, the Laws of the State of 

Delaware, without giving effect to any choice or conflict of laws provision or rule (whether of 

the State of Delaware or any other jurisdiction) that would cause the application of the Laws of 

any jurisdiction other than the State of Delaware, except that, notwithstanding the foregoing, 

subject in all respects to the provisions of any other agreement (including the Debt Letters or any 

definitive agreement relating to the Financing) between any Financing Source Party and any 

party hereto, all matters relating to any action or claim against any Financing Source Party, and 

all matters relating to the interpretation, construction, validity and enforcement (whether at law, 

in equity, in contract, in tort, or otherwise) against any of the Financing Source Parties in anyway 

relating to the Debt Letters or the performance thereof or the Financing, shall be exclusively 

governed by, and construed in accordance with, the Laws of the State of New York. 

 

Section 8.11 Specific Performance. The parties agree that irreparable damage for which 

monetary damages, even if available, would not be an adequate remedy, would occur in the event 

that any party hereto does not perform the provisions of this Agreement (including failing to take 

such actions as are required of it hereunder to consummate this Agreement) in accordance with 

its specified terms or otherwise breach such provisions. Accordingly, the parties acknowledge 

and agree that, prior to any termination of this Agreement in accordance with Section 7.1, the 

parties shall be entitled to an injunction, specific performance and other equitable relief to 

prevent breaches of this Agreement and to enforce specifically the terms and provisions hereof, 

in addition to any other remedy to which they are entitled at law or in equity. Each of the parties 

agrees that it will not oppose the granting of an injunction, specific performance and other 

equitable relief on the basis that any other party has an adequate remedy at law or that any award 

of specific performance is not an appropriate remedy for any reason at law or in equity. Any 

party seeking an injunction or injunctions to prevent breaches of this Agreement and to enforce 

specifically the terms and provisions of this Agreement shall not be required to provide any bond 

or other security in connection with any such order or injunction. 

Section 8.12 Consent to Jurisdiction. 

(a) Each of the parties hereto hereby, with respect to any legal claim or 

Proceeding arising out of this Agreement or the transactions contemplated by this Agreement, 

(i) expressly and irrevocably submits, for itself and with respect to its property, generally and 

unconditionally, to the exclusive jurisdiction of the Delaware Court of Chancery and any 

appellate court therefrom within the State of Delaware (or, if the Delaware Court of Chancery 

declines to accept jurisdiction over a particular matter, any state or federal court within the State 
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of Delaware), (ii) agrees that it will not attempt to deny or defeat such personal jurisdiction by 

motion or other request for leave from any such courts, (iii) agrees that it will not bring any 

claim or Proceeding relating to this Agreement or the transactions contemplated by this 

Agreement except in such courts and (iv) irrevocably waives, to the fullest extent it may legally 

and effectively do so, and agrees not to assert, by way of motion or as a defense, counterclaim or 

otherwise, any objection which it may now or hereafter have to the laying of venue of any claim 

or Proceeding arising out of or relating to this Agreement. Notwithstanding the foregoing, each 

of Parent, Merger Sub and the Company agrees that a final and non-appealable judgment in any 

Proceeding shall be conclusive and may be enforced in other jurisdictions by suit on the 

judgment or in any other manner provided by Law. 

(b) Each party irrevocably consents to the service of process in any claim or 

Proceeding with respect to this Agreement and the transactions contemplated by this Agreement 

or for recognition and enforcement of any judgment in respect hereof brought by any other party 

hereto made by mailing copies thereof by registered or certified United States mail, postage 

prepaid, return receipt requested, to its address as specified in or pursuant to Section 8.4 and such 

service of process shall be sufficient to confer personal jurisdiction over such party in such claim 

or Proceeding and shall otherwise constitute effective and binding service in every respect. 

(c) Notwithstanding anything to the contrary in this Agreement, each party 

agrees that it will not bring or support any action, cause of action, claim, cross-claim or third-

party claim of any kind or description, whether in law or in equity, whether in contract or in tort 

or otherwise, against the Financing Source Parties in any way relating to this Agreement or any 

of the transactions contemplated by this Agreement, including any dispute arising out of or 

relating in any way to the Financing or the performance thereof, in any forum other than any 

state or Federal court sitting in the county of New York. 

Section 8.13 Counterparts. This Agreement may be executed in multiple counterparts, 

all of which shall together be considered one and the same agreement. Delivery of an executed 

signature page to this Agreement by electronic transmission shall be as effective as delivery of a 

manually signed counterpart of this Agreement. 

Section 8.14 WAIVER OF JURY TRIAL. EACH OF PARENT, MERGER SUB AND 

THE COMPANY HEREBY IRREVOCABLY WAIVES ALL RIGHT TO TRIAL BY JURY IN 

ANY ACTION, PROCEEDING OR COUNTERCLAIM (WHETHER BASED IN 

CONTRACT, TORT OR OTHERWISE) BETWEEN THEM ARISING OUT OF OR 

RELATING TO THIS AGREEMENT OR THE ACTIONS OF PARENT, MERGER SUB OR 

THE COMPANY IN THE NEGOTIATION, ADMINISTRATION, PERFORMANCE AND 

ENFORCEMENT HEREOF (INCLUDING ANY ACTION OR PROCEEDING AGAINST 

THE FINANCING SOURCE PARTIES ARISING OUT OF OR RELATED TO THE 

TRANSACTIONS CONTEMPLATED HEREBY, THE FINANCING OR THE 

PERFORMANCE OF SERVICES WITH RESPECT THERETO). 

 

Section 8.15 Certificates. In executing any certificate or other documentation in 

connection with this Agreement, directors, officers and employees of Parent and the Company 
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are acting in their corporate capacities and are not assuming personal liability in connection 

therewith. 

Section 8.16 Waiver of Claims Against Financing Source Parties. The Company agrees, 

on behalf of itself and its Affiliates, that none of the Financing Source Parties shall have any 

liability to the Company or its Affiliates (other than Parent and its Subsidiaries) relating to or 

arising out of this Agreement or the transactions contemplated by this Agreement, including the 

Financing, whether at law or equity, in contract, in tort or otherwise, and that neither the 

Company nor any of its Affiliates (other than Parent and its Subsidiaries) will have any rights or 

claims against any Financing Source Parties under this Agreement and any other agreement 

contemplated by, or entered into in connection with, the transactions contemplated by this 

Agreement, including any commitments by the Financing Source Parties in respect of the 

Financing. For the avoidance of doubt, nothing in this Section 8.16 or any other provision of this 

Agreement (x) shall modify or alter the rights of Parent under the Debt Letters or any definitive 

financing document in connection with the transactions contemplated by this Agreement 

between or among Parent and any of its Subsidiaries and any Financing Source Party entered 

into in connection with or as contemplated by this Agreement, and in the event of a conflict 

between the foregoing and any provision in the Debt Letters or any definitive financing 

document pursuant thereto, as applicable, the provisions of the Debt Letters or such definitive 

financing document, as applicable, shall govern and control, and (y) shall be construed to limit 

the obligations of the Financing Source Parties, or to waive any claim of Parent or Merger Sub 

or, following the Closing, the Company (or their respective Affiliates), in each case against the 

Financing Source Parties, pursuant to the Debt Letters, the definitive agreements with respect to 

the Financing or the transactions contemplated thereunder, including the Financing. 

 

[Remainder of page intentionally left blank; signature pages follow.] 
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IN WITNESS WHEREOF, Parent, Merger Sub and the Company have caused this 

Agreement to be executed as of the date first written above by their respective officers thereunto 

duly authorized. 

JAMES HARDIE INDUSTRIES PLC 

By:    

Name: Aaron Erter 

Title: Chief Executive Officer 
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JUNO MERGER SUB INC. 

By:    

Name:  Aaron Erter 

Title:  President 
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THE AZEK COMPANY INC. 

By:    
Name: Jesse Singh 
Title: Chief Executive Officer, President 

and Director 
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APPENDIX A 

 

DEFINITIONS 

As used in this Agreement, the following terms shall have the following meanings: 

“Acquisition Proposal” shall mean a proposal or offer from any Person providing for any 

(i) merger, consolidation, share exchange, business combination, recapitalization or similar 

transaction involving the Company, pursuant to which any such Person (including such Person’s 

or resulting company’s direct or indirect stockholders) would own or control, directly or 

indirectly, twenty percent (20%) or more of the voting power of the Company, (ii) sale or other 

disposition, directly or indirectly, of assets of the Company (including the capital stock or other 

equity interests of any of its Subsidiaries) or any Subsidiary of the Company representing twenty 

percent (20%) or more of the consolidated assets, revenues or net income of the Company and its 

Subsidiaries, taken as a whole, (iii) issuance or sale or other disposition of capital stock or other 

equity interests representing twenty percent (20%) or more of the voting power of the Company, 

(iv) tender offer, exchange offer or any other transaction or series of transactions in which any 

Person would acquire, directly or indirectly, beneficial ownership or the right to acquire 

beneficial ownership of capital stock or other equity interests representing twenty percent (20%) 

or more of the voting power of the Company or (v) any related combination of the foregoing. 

“AFFA” shall mean the Amended and Restated Final Funding Agreement, dated as of 

November 21, 2006, between Parent, James Hardie 117 Pty Limited, the State of New South 

Wales and Asbestos Injuries Compensation Fund Limited, as may be amended or restated from 

time to time. 

“Affiliate” shall mean, with respect to any Person, any individual, partnership, 

corporation, entity or other Person that directly, or indirectly through one or more intermediaries, 

Controls, is Controlled by, or is under common Control with, the first Person specified. 

“ASIC” shall mean the Australian Securities and Investments Commission. 

 

“ASX” shall mean ASX Limited ACN 008 624 691 and, where the context requires, the 

financial market that it operates. 

 

“ASX Listing Rules” shall mean the official listing rules of the ASX. 

“Business Day” shall mean any day other than a Saturday, Sunday or a day on which all 

banking institutions in New York, New York, Dublin, Ireland or Sydney, Australia are 

authorized or obligated by Law or executive order to close. 

“Company Benefit Plan” shall mean (i) each “employee benefit plan” (as such term is 

defined in Section 3(3) of ERISA), whether or not subject to ERISA, that the Company, any of 

its Subsidiaries or any Company ERISA Affiliate adopted, maintains, sponsors, participates in, is 

a party or contributes to, or is required to be contributed to, or with respect to which the 

Company or any of its Subsidiaries could reasonably be expected to have any liability; and 

(ii) each other employment or employee benefit plan, program, practice, policy, arrangement or 
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agreement, whether written or unwritten, including any equity option, equity purchase, equity 

appreciation right or other equity or equity-based incentive, cash bonus or incentive 

compensation, employment, change in control, retention, retirement or supplemental retirement, 

deferred compensation, profit-sharing, unemployment, severance, termination pay, welfare, 

hospitalization or medical, life, accidental death and dismemberment, long- or short-term 

disability, fringe benefit or other similar compensation or employee benefit plan, program, 

practice, policy, arrangement or agreement (whether written or unwritten) for any current or 

former employee or director of, or other individual service provider to, the Company or any of its 

Subsidiaries adopted, maintains, sponsors, participates in, is a party or contributes to, or is 

required to be contributed to, or with respect to which the Company or any of its Subsidiaries 

would reasonably be expected to have any liability; provided that in no event shall a Company 

Benefit Plan include any plan, program, arrangement or practice that is implemented, 

administered or operated by a Governmental Authority. 

“Company Disclosure Letter” shall mean the disclosure letter delivered by the Company 

to Parent simultaneously with the execution of this Agreement. 

“Company Equity Awards” shall mean the Company Stock Options, Company RSU 

Awards and Company PSU Awards. 

“Company Equity Plan” shall mean the Company 2020 Omnibus Incentive 

Compensation Plan, as amended from time to time, and any other equity or equity-based plan, 

program, or arrangement of the Company or any of its Subsidiaries or any predecessor thereof, 

other than the Company ESPP. 

“Company ERISA Affiliate” shall mean any Person under common control with the 

Company within the meaning of Section 414 of the Code, and the regulations issued thereunder. 

“Company ESPP” shall mean the 2021 Employee Stock Purchase Plan of the Company, 

as amended from time to time. 

“Company Lease” shall mean any lease, sublease, license or other occupancy contract 

(including all material amendments, extensions, renewals, guaranties and other agreements with 

respect thereto) demising Company Leased Real Property.  

“Company Leased Real Property” shall mean any real property that the Company or any 

of its Subsidiaries leases, subleases, licenses, occupies, or otherwise has any other interest in, 

from any other Person (whether as a tenant, subtenant, or pursuant to other occupancy 

arrangements). 

“Company Owned IP” shall mean all Intellectual Property owned or purported to be 

owned by the Company or its Subsidiaries. 

“Company Owned Real Property” shall mean the real property listed on Appendix A(1) 

of the Company Disclosure Letter. 

“Company Recommendation” shall mean the recommendation of the Company Board 

that the stockholders of the Company adopt this Agreement. 
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“Confidentiality Agreement” shall mean the confidentiality agreement, dated January 23, 

2025, between Parent and the Company. 

“Contract” shall mean any binding written contract, subcontract, lease, sublease, 

conditional sales contract, purchase order, sales order, license, indenture, note, bond, loan, 

arrangement, commitment, instrument, understanding, permit, concession, franchise, 

commitment, partnership, limited liability company or other agreement, but shall not include any 

Company Benefit Plan or Parent Benefit Plan. 

“Control” shall mean the possession, directly or indirectly, of the power to direct or cause 

the direction of the management and policies of a Person, whether through the ownership of 

voting securities or partnership or other interests, by Contract or otherwise. The terms 

“Controlling” and “Controlled by” shall have correlative meanings. 

“Customs & International Trade Authorizations” shall mean any and all licenses, 

registrations and approvals required pursuant to the Customs & International Trade Laws for the 

lawful export, deemed export, reexport, deemed reexport, or import of goods, Software, 

technology, technical data, services and international financial transactions. 

“Customs & International Trade Laws” shall mean the applicable export control, import, 

customs and trade, and anti-boycott Laws of any jurisdiction in which the Company or any of its 

Subsidiaries is incorporated or does business, including the Tariff Act of 1930, as amended, and 

other applicable Laws administered or enforced by the U.S. Department of Commerce, U.S. 

International Trade Commission, U.S. Customs and Border Protection, U.S. Immigration and 

Customs Enforcement, and their predecessor or successor agencies; the Export Administration 

Act of 1979, as amended; the Export Control Reform Act of 2018; the Export Administration 

Regulations, including related restrictions with regard to transactions involving Persons on the 

U.S. Department of Commerce Denied Persons List, Unverified List or Entity List; the Arms 

Export Control Act, as amended; the International Traffic in Arms Regulations, including related 

restrictions with regard to transactions involving Persons on the Debarred List; the anti-boycott 

Laws administered by the U.S. Department of Commerce; the anti-boycott Laws administered by 

the U.S. Department of the Treasury; and the Foreign Trade Regulations administered by the 

Census Bureau. 

“Delaware Secretary of State” shall mean the Secretary of State of the State of Delaware. 

“Environmental Laws” shall mean all applicable Laws relating to pollution or protection 

of the environment, natural resources or, as it relates to exposure to Hazardous Materials, human 

health and safety, including Laws relating to Releases of Hazardous Materials and the 

manufacture, processing, distribution, use, treatment, storage, Release, transport or handling of 

Hazardous Materials, including the Federal Water Pollution Control Act (33 U.S.C. § 1251 et 

seq.), the Resource Conservation and Recovery Act of 1976 (42 U.S.C. § 6901 et seq.), the Safe 

Drinking Water Act (42 U.S.C. § 3000(f) et seq.), the Toxic Substances Control Act (15 U.S.C. 

§ 2601 et seq.), the Clean Air Act (42 U.S.C. § 7401 et seq.), the Oil Pollution Act of 1990 (33 

U.S.C. § 2701 et seq.), the Comprehensive Environmental Response, Compensation and 

Liability Act of 1980 (42 U.S.C. § 9601 et seq.), the Endangered Species Act of 1973 (16 U.S.C. 

§ 1531 et seq.), and other similar non-United States, state and local Laws. 
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“Equity Award Exchange Ratio” shall mean the sum of (i) the quotient (rounded to four 

(4) decimal places) obtained by dividing (x) the Cash Consideration by (y) the Parent Share Price 

and (ii) the Exchange Ratio. 

“ERISA” shall mean the Employee Retirement Income Security Act of 1974, as 

amended. 

“Exchange Act” shall mean the Securities Exchange Act of 1934, as amended. 

“Exchange Ratio” shall mean 1.0340. 

“Existing Company Credit Agreement” shall mean that certain Credit Agreement, dated 

as of September 26, 2024, by and among The AZEK Group LLC, a Delaware limited liability 

company and wholly owned Subsidiary of the Company, as borrower, the Company, as holdings, 

the lenders and issuing banks from time to time party thereto, and Wells Fargo Bank, National 

Association, as administrative agent and as collateral agent. 

“FCPA” shall mean the U.S. Foreign Corrupt Practices Act of 1977, as amended. 

“Financing Source Parties” shall mean any Person (other than Parent or any of its 

Affiliates), including the Financing Parties, that has committed to provide or arrange or 

otherwise entered into agreements in connection with providing or arranging the Financing or 

any portion thereof, and the parties to any joinder agreements, indentures or credit agreements 

(or similar definitive financing documents) entered pursuant thereto or relating thereto, each 

together with their respective controlling Persons, directors, officers, employees, investment 

bankers, agents, attorneys, accountants and other advisors acting on such Person’s behalf or 

Affiliates and any permitted successors or assignees of the foregoing. 

“Foreign Plan” shall mean each Company Benefit Plan that primarily covers current or 

former employees, directors or individual service providers of the Company or any of its 

Subsidiaries based outside of the United States or that is subject to any Law other than U.S., 

federal, state or local law (other than any plan or program that is required by statute or 

maintained by a Governmental Authority to which the Company or any of its Affiliates 

contributes pursuant to applicable Law). 

“GAAP” shall mean United States generally accepted accounting principles. 

“Governmental Authority” shall mean any federal, state, local, United States or non-

United States or supranational government, or any governmental, regulatory, judicial or 

administrative authority, agency, commission or instrumentality. 

“Hazardous Materials” shall mean any material, substance, chemical or waste (or 

combination thereof) that (i) is listed, defined, designated, regulated or classified as hazardous, 

toxic, radioactive, dangerous, a pollutant, a contaminant, petroleum, oil or words of similar 

meaning or effect under any Law relating to pollution, waste, the environment, or natural 

resources or (ii) can form the basis of any liability under any Law relating to pollution, waste or 

the environment, or natural resources. 
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“HSR Act” shall mean the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as 

amended, and the rules and regulations thereunder. 

“Indebtedness” shall mean (i) any indebtedness or other obligation for borrowed money, 

whether current, short-term or long-term and whether secured or unsecured, (ii) any indebtedness 

evidenced by a note, bond, debenture or other Security or similar instrument, (iii) any liabilities 

or obligations with respect to interest rate, currency or commodity swaps, collars, caps, hedging 

obligations or any Contract designated to protect a Person against fluctuations in interest rates, 

currency exchange rates or commodity prices, (iv) any finance lease obligations, (v) any direct or 

contingent obligations under letters of credit, bankers’ acceptances, bank guarantees, surety 

bonds and similar instruments, each to the extent drawn upon and paid, (vi) any obligation to pay 

the deferred purchase price of property or services (other than trade accounts payable in the 

ordinary course of business) and (vii) guarantees in respect of clauses (i) through (vi), including 

guarantees of another Person’s Indebtedness or any obligation of another Person which is 

secured by assets of the Company or any of its Subsidiaries or Parent or any of its Subsidiaries, 

as applicable. 

“Intellectual Property” shall mean any intellectual property rights throughout the world, 

including (i) trade names, trademarks, brand names and service marks, certification marks, logos, 

symbols, trade dress and similar rights (in each case, whether registered or unregistered), and all 

registrations and applications to register any of the foregoing (“Trademarks”), (ii) patents and 

patent applications, statutory invention registrations, including divisionals, revisions, 

supplementary protection certificates, continuations, continuations-in-part, renewals, extensions, 

substitutes, re-issues and re-examinations (“Patents”), (iii) copyrights (whether registered or 

unregistered) and any equivalent rights in published and unpublished works of authorship 

regardless of the medium, and all registrations and applications for registration applications for 

registration of the foregoing, (iv) internet domain names (“Domain Names”), (v) confidential and 

proprietary information, including trade secrets and know-how (“Trade Secrets”) and (vi) rights 

in computer programs, software, website and mobile content (whether in source code, object 

code, or other form), algorithms, databases, compilations and data, technology supporting the 

foregoing, and all documentation, including user manuals and training materials, related to any 

of the foregoing (collectively, “Software”). 

“Intervening Event” shall mean a material event or circumstance that was not known to 

the Company Board on the date of this Agreement (or if known, the consequences of which were 

not known to the Company Board as of the date of this Agreement), which event or 

circumstance, or any consequence thereof, becomes known to the Company Board prior to the 

Company Stockholder Approval; provided that in no event shall any inquiry, offer or proposal 

that constitutes or would reasonably be expected to lead to an Acquisition Proposal constitute an 

Intervening Event. 

“IRS” shall mean the United States Internal Revenue Service. 

“IT Assets” shall mean computers, computer systems, firmware, middleware, servers, 

workstations, routers, hubs, switches, data communications lines, circuits and all other 

information technology equipment or systems (including any outsourced systems and processes). 
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“Knowledge” shall mean the actual knowledge of the officers and employees of the 

Company set forth on Appendix A(2) of the Company Disclosure Letter, or the officers and 

employees of Parent set forth on Appendix A of the Parent Disclosure Letter, as applicable, in 

each case after reasonable inquiry by each such person. 

“Labor Agreement” shall mean (i) any collective bargaining agreement or (ii) any other 

labor-related agreement, arrangement or understanding (other than agreements, arrangements or 

understandings the terms of which are set forth by applicable Law) that restricts the movement of 

work (other than as provided by applicable Law) or has a material financial impact on the 

applicable business unit or units subject to such agreement, arrangement or understanding, in 

each case, with a labor or trade union, or labor organization or works council that is recognized 

by the Company or any of its Subsidiaries. 

“Law” shall mean any United States, non-United States, state, municipal, local, national, 

supranational or non-United States statute or law (whether statutory or common law), 

constitution, code, ordinance, rule, regulation, order, writ, judgment, decree, binding directive 

(including those of any applicable self-regulatory organization), arbitration award, agency 

requirement or any other enforceable requirement of any Governmental Authority. 

“Lien” shall mean liens, claims, mortgages, encumbrances, pledges, security interests, 

easements, options, hypothecations, conditional sales agreements, adverse claims of ownership 

or use, title defects, right of way or charges of any kind. 

“Material Adverse Effect” shall mean, with respect to Parent or the Company, any event, 

circumstance, occurrence, effect, fact, development or change that, individually or in the 

aggregate, has a material adverse effect on the business, financial condition or results of 

operations of such Person and its Subsidiaries, taken as a whole; provided that none of the 

following (or the results thereof) shall constitute or be taken into account in determining whether 

a Material Adverse Effect shall have occurred: (i) changes in general economic, financial market, 

regulatory, business, financial, political, geopolitical, credit or capital market conditions, 

including interest or exchange rates, tariffs and trade wars; (ii) general changes or developments 

in any of the industries or markets in which such Person or any of its Subsidiaries operate; 

(iii) (A) adoption, implementation, repeal, modification or amendment of any applicable Laws or 

(B) changes in GAAP, or in the case of each of clause (A) and (B), any proposal therefor or 

change in interpretations or enforcement thereof; (iv) any change in the price or trading volume 

of such Person’s securities or other financial instruments or change in such Person’s credit 

rating, in and of itself (provided that the facts or occurrences giving rise to or contributing to 

such change that are not otherwise excluded from the definition of “Material Adverse Effect” 

may constitute or be taken into account in determining whether a Material Adverse Effect has 

occurred); (v) any failure by such Person to meet its internal or published projections, budgets, 

plans or forecasts of its revenues, earnings or other financial performance or results of operation 

or any published analyst or other third-party estimates or expectations of such Person’s revenue, 

earnings or other financial performance or results of operations for any period, in and of itself 

(provided that the facts or occurrences giving rise to or contributing to such failure that are not 

otherwise excluded from the definition of “Material Adverse Effect” may constitute or be taken 

into account in determining whether a Material Adverse Effect has occurred); (vi) acts of war 

(whether or not declared), hostilities, military actions or acts of terrorism, cyberterrorism (to the 
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extent not specifically targeting such Person), or any escalation or worsening of the foregoing, 

weather related events, fires, natural disasters, epidemics, pandemics, plagues or other outbreaks 

of illness or disease or public health events (including COVID-19) or any other acts of God; (vii) 

any action taken or (to the extent the relevant action is expressly permitted by the terms of this 

Agreement) not taken at the express written request of the Company (in the case of Parent) or 

Parent (in the case of the Company) after the date of this Agreement; (viii) the identity of 

Company (in the case of Parent) or Parent (in the case of the Company) and, other than with 

respect to a representation or warranty contained in this Agreement to the extent that the purpose 

of such representation or warranty is to address the consequences resulting from the execution 

and delivery of this Agreement or the consummation of the Merger or the performance of 

obligations under this Agreement, the execution of this Agreement, the public announcement, 

pendency or consummation of the Merger or the other transactions contemplated by this 

Agreement (including, to the extent resulting from the foregoing, any effect on any of such 

Person’s or any of its Subsidiaries’ relationships with their respective customers, suppliers or 

employees); or (ix) any matter disclosed against a representation or warranty set forth in Article 

III in the Company Disclosure Letter (as it relates to the Company) or Article IV in the Parent 

Disclosure Letter in (as it relates to Parent); provided, further, that, the exceptions in clauses (i) 

through (iii) and (vi) shall not apply to the extent the events, circumstances, occurrences, effects, 

facts, developments or changes set forth in such clauses have a disproportionate impact on such 

Person and its Subsidiaries, taken as a whole, relative to the other participants in the industries in 

which such Person and its Subsidiaries operate. 

“NYSE” shall mean New York Stock Exchange. 

“OFAC” shall mean the Office of Foreign Assets Control of the U.S. Department of the 

Treasury or any successor agency or office. 

“Order” shall mean any decree, order, judgment, injunction, writ, stipulation, award, 

temporary restraining order or other order in any Proceeding by or with any Governmental 

Authority. 

“Parent Benefit Plan” shall mean (i) each material “employee benefit plan” (as such term 

is defined in Section 3(3) of ERISA), whether or not subject to ERISA, that Parent, any of its 

Subsidiaries or any Parent ERISA Affiliate adopted, maintains, sponsors, participates in, is a 

party or contributes to, or is required to be contributed to, or with respect to which Parent or any 

of its Subsidiaries could reasonably be expected to have any material liability; and (ii) each other 

material employment or employee benefit plan, program, practice, policy, arrangement or 

agreement, whether written or unwritten, including any equity option, equity purchase, equity 

appreciation right or other equity or equity-based incentive, cash bonus or incentive 

compensation, employment, change in control, retention, retirement or supplemental retirement, 

deferred compensation, profit-sharing, unemployment, severance, termination pay, welfare, 

hospitalization or medical, life, accidental death and dismemberment, long- or short-term 

disability, fringe benefit or other similar compensation or employee benefit plan, program, 

practice, policy, arrangement or agreement (whether written or unwritten) for any current or 

former employee or director of, or other individual service provider to, Parent or any of its 

Subsidiaries adopted, maintains, sponsors, participates in, is a party or contributes to, or is 
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required to be contributed to, or with respect to which Parent or any of its Subsidiaries could 

reasonably be expected to have any liability. 

“Parent Credit Facilities” shall mean that certain Credit and Guaranty Agreement, dated 

as of December 21, 2021, by and among Parent and certain of its Subsidiaries, as initial barrows, 

initial guarantors and initial parent, each lender from time to time party thereto, Bank of 

America, N.A., HSBC Continental Europe and Wells Fargo Bank, National Association, as L/C 

issuers, HSBC Bank USA, National Association, as administrative agent and HSBC Continental 

Europe, as swing line lender. 

“Parent Disclosure Letter” shall mean the disclosure letter delivered by Parent to the 

Company simultaneously with the execution of this Agreement. 

“Parent Equity Awards” shall mean compensatory options to purchase Parent Shares, 

compensatory stock appreciation rights relating to Parent Shares, compensatory restricted stock 

awards relating to Parent Shares, compensatory restricted stock unit awards relating to Parent 

Shares, compensatory performance shares relating to Parent Shares, and compensatory deferred 

stock units relating to Parent Shares. 

“Parent ERISA Affiliate” shall mean any Person under common control with Parent 

within the meaning of Section 414 of the Code, and the regulations issued thereunder. 

“Parent Lease” shall mean any lease, sublease, license or other occupancy contract 

(including all material amendments, extensions, renewals, guaranties and other agreements with 

respect thereto) demising Parent Leased Real Property. 

“Parent Leased Real Property” shall mean any real property that Parent or any of its 

Subsidiaries leases, subleases, licenses, occupies, or otherwise has any other interest in, from any 

other Person (whether as a tenant, subtenant, or pursuant to other occupancy arrangements). 

“Parent Organizational Documents” shall mean the articles of association and 

memorandum of association of Parent and the certificate of incorporation and bylaws of Merger 

Sub, each as amended as of the date of this Agreement. 

“Parent Owned IP” shall mean all Intellectual Property owned or purported to be owned 

by Parent or its Subsidiaries. 

“Parent Owned Real Property” shall mean any real property which is owned by Parent or 

any of its Subsidiaries. 

“Parent Share Price” shall mean the five (5)-Trading Day VWAP ending on the Trading 

Day immediately prior to the Closing Date. 

“Permitted Lien” shall mean (i) any Lien for Taxes not yet due or that are being contested 

in good faith by appropriate Proceedings and for which adequate accruals or reserves have been 

established (as of the date of this Agreement and as of the Closing), in accordance with GAAP, 

(ii) statutory Liens of landlords and Liens of carriers, warehousemen, mechanics, materialmen, 

repairmen and other similar Liens incurred in the ordinary course of business, or that are not yet 
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due or that are being contested in good faith by appropriate Proceedings and for which adequate 

accruals or reserves have been established (as of the date of this Agreement and as of the 

Closing), in accordance with GAAP, (iii) Liens incurred or deposits made in the ordinary course 

of business in connection with workers’ compensation, unemployment insurance or other types 

of social security or non-United States equivalents, (iv) zoning, building codes, and other land 

use Laws regulating the use or occupancy of leased real property or the activities conducted 

thereon that are imposed by any Governmental Authority having jurisdiction over such real 

property and that are not violated in any material respect by the current use and operation of such 

real property or the operation of the business of the Company and its Subsidiaries, (v) with 

respect to real property, Liens or other imperfections of title, if any, that do not, individually or 

in the aggregate, materially and adversely affect the continued ownership, rights to, use or 

operation (as applicable) of the applicable property in the conduct of business of a Person and its 

Subsidiaries as currently conducted, (vi) in the case of Intellectual Property, non-exclusive 

licenses to customers or suppliers in their capacities as such in the ordinary course of business, 

(vii) any purchase money security interests, equipment leases or similar financing arrangements, 

(viii) any Liens securing indebtedness or liabilities that are reflected on the most recent 

consolidated balance sheet of the Company or notes thereto, (ix) any Liens that do not materially 

and adversely affect the continued ownership, rights to, use or operation (as applicable) of the 

applicable property or assets subject thereto in the conduct of business of a Person and its 

Subsidiaries as currently conducted and (x) Liens as set forth on Appendix A(3) of the Company 

Disclosure Letter. 

“Person” shall mean an individual, a corporation, a limited liability company, a 

partnership, an association, a trust or any other entity or organization, including a Governmental 

Authority. 

“Personal Data” shall mean any information about an identifiable individual that alone or 

in combination with other information could be used to identify an individual, including: (i) a 

natural person’s name, street address, telephone number, email address, photograph, social 

security number, social insurance number or tax identification number, driver’s license number, 

passport number, credit card number, bank information, or customer or account number, 

biometric identifiers or any other piece of information that allows the identification of or contact 

with a natural person and for greater certainty includes all such information with respect to 

employees and (ii) any (A) persistent identifier, such as IP address or machine I.D. associated 

with an individual, (B) Protected Health Information (as such term is defined in the Health 

Insurance Portability and Accountability Act of 1996), (C) Non-public Personal Information (as 

such term is defined in Gramm-Leach-Bliley Act, as amended) or (D) Personal Data (as such 

term is defined in the General Data Protection Regulation ((EU) 2016/679) (as amended) 

(“GDPR”) and any national law supplementing the GDPR). “Personal Data” also includes any 

information not listed above if such information is defined as “personal data,” “personally 

identifiable information,” “individually identifiable health information,” “protected health 

information,” or “personal information” under any applicable Law. 

“Proceedings” shall mean legal, administrative, arbitral or other proceedings, suits, 

actions, investigations, claims, audits, charges, indictments, litigations or examinations. 

“Registrar of Companies” shall mean the Registrar of Companies in Dublin, Ireland. 
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“Release” shall mean any actual or threatened release, spill, emission, discharge, leaking, 

pumping, injection, deposit, disposal, dispersal, leaching or migration of Hazardous Materials, 

including the movement of Hazardous Materials through or in the air, soil, surface water, 

groundwater or real property. 

“Representative” shall mean, with respect to any Person, such Person’s Affiliates and its 

and their respective officers, directors, managers, partners, employees, accountants, counsel, 

financial advisors, consultants and other advisors or representatives. 

“Sanctioned Country” shall mean, at any time, a country or territory which is itself the 

subject or target of comprehensive Sanctions (at the time of this Agreement, Crimea, Cuba, Iran, 

North Korea, Syria, the so-called Donetsk People’s Republic, the so-called Luhansk People’s 

Republic, and the Crimea regions of Ukraine, and the non-government-controlled areas of the 

Kherson and Zaporizhzhia oblasts of Ukraine). 

“Sanctioned Person” shall mean (i) any Person listed in any Sanctions-related list of 

designated Persons maintained by the United States (including through OFAC or the U.S. 

Department of State), the United Nations Security Council, the European Union, any European 

Union member state, or the United Kingdom, (ii) any Person located, organized or resident in a 

Sanctioned Country, (iii) any Person fifty percent (50%) or more owned or otherwise controlled 

by any such Person or Persons described in the foregoing clauses (i) and/or (ii), or (iv) any 

Person targeted by party-specific export controls (including by inclusion on the U.S. Department 

of Commerce’s Denied Persons List, Unverified List, Military End User List, or Entity List). 

“Sanctions” shall mean economic or financial sanctions or trade embargoes imposed, 

administered or enforced from time to time by the U.S. government through OFAC or the U.S. 

Department of State, the United Nations Security Council, the European Union or any European 

Union member state, His Majesty’s Treasury of the United Kingdom, or any other jurisdiction 

where such party or any of its Subsidiaries do business. 

“Sarbanes-Oxley Act” shall mean the Sarbanes-Oxley Act of 2002, as amended. 

“SEC” shall mean the United States Securities and Exchange Commission. 

“Securities Act” shall mean the Securities Act of 1933, as amended. 

“Security” shall mean, with respect to any Person, any series of common stock, preferred 

stock and any other equity securities or capital stock of such Person (including interests 

convertible into or exchangeable or exercisable for any equity interest in any such series of 

common stock, preferred stock, and any other equity securities or capital stock of such Person), 

however described and whether voting or non-voting. 

“Subsidiary” of a Person shall mean any other Person with respect to which the first 

Person (i) has the right to elect a majority of the board of directors or other Persons performing 

similar functions or (ii) beneficially owns more than fifty percent (50%) of the voting stock (or 

of any other form of voting or controlling equity interest in the case of a Person that is not a 

corporation), in each case, directly or indirectly through one or more other Persons. 



 

App. A-11 

“Superior Proposal” shall mean a bona fide written Acquisition Proposal (provided that 

for purposes of this definition, references to “twenty percent (20%) or more” in the definition of 

“Acquisition Proposal” shall be deemed to be references to “more than fifty percent (50%)”), 

which the Company Board determines in good faith (i) to be reasonably likely to be 

consummated if accepted and (ii) to be more favorable to the Company’s stockholders than the 

Merger and the other transactions contemplated by this Agreement, in each case, taking into 

account at the time of determination all relevant circumstances, including the various legal, 

financial and regulatory aspects of the proposal, all the terms and conditions of such proposal 

and this Agreement, and any changes to the terms of this Agreement offered by Parent in 

response to such Acquisition Proposal. 

“Tax” or “Taxes” shall mean (i) any and all U.S. federal, state, local and non-U.S. taxes, 

fees, levies, duties, imposts, obligations and other charges or assessments of the same or similar 

nature (together with any and all interest, penalties and additions to tax) imposed, imposable, 

collected or collectable by any Governmental Authority, including taxes or other charges on or 

with respect to income, franchise, windfall or other profits, gross receipts, property, sales, use, 

capital stock, payroll, employment, social security, workers’ compensation, unemployment 

compensation, disability, welfare, alternative minimum, net worth, excise, withholding, ad 

valorem, stamp, license, transfer, value added, or gains, whether disputed or not. 

“Tax Return” shall mean any return (including any information return), report, 

declaration, estimate, claim for refund, statement, notice, notification, form, election, certificate 

or other document or information, including any schedule or attachment thereto, filed with or 

submitted to, or required to be filed with or submitted to, the IRS or any other Governmental 

Authority in connection with the determination, assessment, collection or payment of any Tax. 

“Tax Sharing Agreement” shall mean all Tax sharing, allocation, indemnification, 

reimbursement or similar agreement or arrangement or any other contractual obligations relating 

to Taxes (other than customary Tax indemnification provisions in commercial Contracts entered 

into in the ordinary course of business, the principal subject matter of which is not Taxes). 

“Termination Amount” shall mean $272,000,000. 

“Trading Day” shall mean any day on which the ASX is open for trading; provided that a 

“Trading Day” only includes those days that have a scheduled closing time of 4:00 p.m. Sydney 

time. 

“Treasury Regulations” shall mean regulations promulgated by the IRS under the Code. 

“VWAP” shall mean, for any period of consecutive Trading Days, the volume-weighted 

average price per share of “JHX” on the ASX (as calculated by Bloomberg L.P. under the 

function “VWAP” or, if not reported therein, the comparable function of another authoritative 

source mutually selected by the Company and Parent) for such period concluding at 4:00 p.m. 

Sydney time on the last Trading Day of such period, and expressed in United States dollars based 

on the exchange rate of one (1) Australian dollar (AU$1) into one (1) U.S. dollar as calculated by 

Bloomberg L.P. or, if not reported therein, in another authoritative source mutually selected by 

the Company and Parent as of 4:00 p.m. Sydney time on such Trading Day.


